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I INTRODUCTION

1. This bench brief of FTI Consulting Canada Inc., in its capacity as the court-appointed
monitor (the “Monitor”) of JMB Crushing Systems Inc. (*JMB”) and 2161889 Alberta Ltd.
(“216”, JIMB and 216 are collectively referred to as, the “Companies”), is submitted in support of
the remaining relief originally sought pursuant to the Monitor’s application, filed on September 30,
2020 (the “Application”), and adjourned until October 16, 2020, seeking the: (i) approval of the
Amended and Restated Asset Purchase Agreement, dated September 28, 2020 (the “Mantle
APA”), between the Companies, as vendors, and Mantle Materials Group Ltd. (“Mantle”), as
purchaser, and the transfer and vesting of the Mantle Assets (as defined below) in Mantle (the
“‘Mantle SAVO”); and, (ii) transfer and vesting in 216 of all remaining right, title, and interest of
JMB in and to the Remaining JMB Assets and the Remaining JMB Liabilities (each as defined
below) (the “Reverse Vesting Order”). Capitalized terms used herein and not otherwise defined
shall have the meanings ascribed to such terms in the Seventh Report of the Monitor, dated
September 30, 2020 (the “Seventh Monitor’s Report”).

2. The Mantle APA represents the highest and best offer received as a result of the
Companies’ court-approved sale and investment solicitation process (“SISP”). The Mantle APA
contemplates a number of related and ancillary transactions (collectively, the “Mantle
Transactions”). The Reverse Vesting Order is a critical component of the Mantle Transactions

and a condition precedent to the Mantle APA.

3. As in recent proceedings, the Reverse Vesting Order is appropriate in the current
circumstances and is necessitated by: (i) the need to preserve the approximately $40 million of
paid up capital (“PUC”) in the Class A Common Shares of JMB, which cannot be transferred to
Mantle and which is a significant consideration in completing the sale of JMB, as a going concern;
(i) the need to preserve and utilize certain regulatory permits (the “Designated Permits”) which
may not be immediately transferable; and, (iii) the fact that a traditional plan of arrangement and
compromise under the CCAA is not viable in the current circumstances, as a result of the following
factors: (a) the Companies’ severe liquidity constraints; (b) secured creditors who will suffer a
significant shortfall are unwilling to fund continued operations; (c) a court-approved SISP which
produced only one viable going concern transaction, the Mantle APA; and, (d) that no
corresponding claims process will be conducted as the Companies’ unsecured creditors are not
expected to receive any distribution or recoveries, as both ATB and Fiera (each as defined below)

will suffer significant shortfalls.



Il. STATEMENT OF FACTS

The SISP
4. The Monitor was appointed as the monitor of the Companies, pursuant to the Initial Order.*
5. Prior to the commencement of the SISP, Canadian Aggregate Resources Corp. (“CARC”),

the primary equity holder of the Companies, declared that it may submit a bid in the process and

retained the Companies’ legal counsel.?

6. In order to manage the potential conflict of interest, the Companies, the Monitor, and
Sequeira Partners, in its capacity as sales agent under the SISP (the “Sales Agent”), took a
number of steps, including, among others: (i) not sharing any information with CARC, Resource
Land Fund V LP, RLF Canada Holdings Limited (“RLF”), or their legal counsel concerning bids,
potential purchasers, or non-binding letters of intent; and, (ii) enhancing the role of the Monitor
under and in connection with the SISP, including, inter alia, the authorization to (a) direct and
manage any sale and investment solicitation process and all bids made therein, (b) assess bids
in consultation with the Sales Agent, the Companies, and secured creditors, as appropriate, and,

(c) seek approval from the Court for the consummation of any successful bid.3

7. In accordance with the terms of the SISP, the Monitor and the Sales Agent marketed the

business and assets of the Companies, as detailed in the Seventh Monitor's Report.*

8. A summary of the bids received by the Monitor as part of Phase 2 of the SISP is set out
in Confidential Appendix “B” to the Seventh Monitor's Report (the “Confidential Appendix B”).

The Mantle APA and Mantle Transactions

9. Mantle, a RLF subsidiary, put forward the selected Phase 2 bid, which contemplated the

acquisition of a large portion of JMB’s assets and operations. The Mantle Phase 2 bid was

1 First Report of the Monitor, dated May 8, 2020 at para. 2 [“Monitor’s First Report”]; Amended and Restated CCAA
Initial Order, dated May 11, 2020 at para. 23 [“Initial Order”].

2 Second Report of the Monitor, dated July 6, 2020 at para. 12 [“Monitor’s Second Report’].

3 Monitor's Second Report, supra at para. 13; First Report, supra at paras. 31-34; Initial Order, supra at para. 24(f);
Initial Order, supra at Schedule “A” thereto [*SISP”], at page 1 and paras. 14, 18, 23-24, 27.

4 Seventh Report of the Monitor, dated September 30, 2020 at paras. 18(a)-(d), 38 [‘Monitor’s Seventh Report”]. See
also, Initial Order, supra at para. 24; Monitor’s First Report, supra at para. 33; Monitor's Second Report, supra at
paras. 11(d)-(e).



-3-

subsequently negotiated and expanded until it ultimately evolved into the Mantle APA and the

Mantle Transactions.®

10. The Mantle APA provides, among other things, that:

(@)

(b)

subject to the terms and conditions of the Mantle APA, in consideration of the
payment of the purchase price contemplated therein, the Companies will sell,
transfer, convey, assign and deliver to Mantle, and Mantle will purchase, acquire,
and assume from the Companies, free and clear of all Claims and Liens other than
Permitted Encumbrances (each as defined in the Mantle APA), all of the
Companies’ respective right, title, benefit, estate and interest in and to the
“Acquired Assets”, as described in the Mantle APA (collectively, the “Mantle

Assets”); and,

at Closing (as defined in the Mantle APA), in addition to paying the cash portion of
the purchase price, Mantle shall assume, and become responsible for, and agree
to discharge and perform when due the Assumed Liabilities (as defined below).®

11. The Mantle APA is conditional upon the closing of various related transactions and

agreements which form part of the Mantle Transactions, including, among others:

(@)

(b)

the issuance of: (i) the Mantle SAVO; (ii) the Reverse Vesting Order; (iii) the
Assignment Order sought by the Companies; (iv) the Sanction Order sought by the
Companies; and, (v) an order directing equipment lenders holding valid priority

security interests to take possession of their equipment;’

certain loan and/or assumption agreements to be entered into between Mantle
and: (i) ATB Financial (“ATB”), with respect to the assumption by Mantle of certain
of JMB’s indebtedness to ATB (the “ATB Liabilities”); and, (ii) Fiera Private Debt
Fund V LP, by its general partner Fiera Private Debt Fund GP Inc. (collectively,
“Fund V”) and Fiera Private Debt Fund VI LP, by its general partner Fiera Private
Debt Fund GP Inc. (collectively, “Fund VI”, Fund V and Fund VI are collectively

referred to as, “Fiera”), with respect to the assumption by Mantle of certain of

5 Monitor’'s Seventh Report, supra at paras. 22, 28-30; Fifth Report of the Monitor, dated September 23, 2020 at paras.

11-12.

6 Monitor's Seventh Report, supra at paras. 37(a), (c), (d), (g), and Confidential Appendix “B”.
7 See Monitor's Seventh Report, supra at paras. 4(d), 16, 37(f), 37(g)(ii).
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JMB’s indebtedness to Fiera (the “Fiera Liabilities”, the ATB Liabilities and the
Fiera Liabilities are collectively referred to as, the “Assumed Liabilities”);®

(c) Mantle, ATB and Fiera shall enter into the Cooperation Agreement (as defined in
the Mantle APA);

(d) Mantle and JMB shall have filed a plan of arrangement jointly under the CCAA and

the Business Corporations Act (British Columba) (the “Plan”); and,
(e) Mantle must pay JMB the cash portion of the purchase price.®
12. The Plan contemplates that the Mantle Transactions shall occur in the following order:

(a) the vesting of the Mantle Assets pursuant to the Mantle SAVO shall become
effective simultaneously with: (i) the assumption by Mantle of the Assumed
Liabilities; and, (ii) the assignment of the Assigned Agreements pursuant to the
Assignment Order and the Mantle SAVO,;

(b) subsequently, the Reverse Vesting Order shall become effective; and,

(c) subsequently, the remainder of the relief sought in the Plan shall become
effective, including, inter alia, the arrangement and compromise of the affected

creditor claims as contemplated under the Plan.°

13. Due to the sequence in which the various Mantle Transactions are structured to occur,
with the Reverse Vesting Order becoming effective prior to the compromise of any claims under
the Plan, the only affected creditors (other than the equity holders of JMB), are ATB and Fiera.!
All other creditors of JMB shall become creditors of 216 prior to such time, by operation of the
Reverse Vesting Order, and, as set out below, will have recourse to the same assets and in the

same priorities as they had prior to the Reverse Vesting Order taking effect.

8 See Monitor's Seventh Report, supra at paras. 37(c)(ii)-(iii). Further details are set out in the Mantle APA, a copy of
which is attached to the Seventh Monitor’'s Report as Confidential Appendix “F”. See also the Plan of Arrangement,
attached as Appendix “A” to the Monitor's Seventh Report, at paras. 1.1(p), 1.1(pp), 4.1(a)-(e) [*Plan of
Arrangement”].

9 See Monitor’s Seventh Report, supra at para. 37(g).
10 plan of Arrangement, supra at s. 5.1.
11 Plan of Arrangement, supra at ss. 2.2, 2.3, 5.1.
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14. The Companies’ senior secured creditors, ATB and Fiera, being those creditors intended
to be affected by the Plan, support the approval of the Mantle APA, the Plan, the Reverse Vesting

Order, and the Mantle Transactions.'?

The Reverse Vesting Order Component of the Mantle Transactions

15. The Mantle Transactions contemplate that Mantle may amalgamate with JMB, pursuant
to the Plan, so as to allow Mantle to take the: (i) the tax benefits associated with the PUC; and,
(i) the benefit of the Designated Permits which cannot be transferred to Mantle and remain held
by JMB, as bare trustee for and on behalf of Mantle.'®* To give effect to this, the Remaining JIMB
Assets and the Remaining JMB Liabilities (both as defined below) must be transferred out of JMB

prior to the implementation of the Plan.'*

16. As a result, the Monitor’s proposed form of Reverse Vesting Order contemplates that: (a)
all liabilities of JMB, other than those assumed by Mantle pursuant to the Mantle APA (the
‘Remaining JMB Liabilities”) shall be transferred to and assumed by 216; and,
(b) all (i) proceeds of the Fiera Disposed Equipment (as defined in the Mantle APA), (ii) proceeds
derived by JMB under the Mantle APA, and (iii) Excluded Assets (as defined in the Mantle APA),
other than (A) the Fiera Disposed Equipment, (B) the Eastside Equipment (as defined and set out
in Schedule “A” to the proposed form of Reverse Vesting Order), and (C) the Edmonton Lease
(as defined in the Mantle APA) (collectively, the “Remaining JMB Assets”), shall be transferred
to 216, subject to appropriate trust conditions. In short, the Remaining JMB Liabilities and
Remaining JMB Assets will be transferred to 216 in a “siloed” approach to preserve the priority of

all claims and assets available to satisfy same.'®
1l ISSUE

17. The primary issue for this Honourable Court to determine on the within Application is

whether the Mantle SAVO and the Reverse Vesting Order should be approved.

12 Monitor's Seventh Report, supra at para. 38(e), 54, 56(c).

13 Monitor's Seventh Report, supra at para. 48(e); Plan of Arrangement, supra at paras. 1.1(ii), 1.1(aaaa), 4.2, 5.3,
6.2(9).
14 Monitor's Seventh Report, supra at paras. 43-44.

15 Monitor's Seventh Report, supra at paras. 44-45.



V. LAW

A. Approval of Asset Sales

18. Section 36 of the CCAA states that this Court may authorize a debtor company to sell
assets outside the ordinary course of business, with reference to the factors under sections 36(3)
and 36(4), which state:

Factors to be considered

(3) In deciding whether to grant the authorization, the court is to consider, among
other things,

(a) whether the process leading to the proposed sale or disposition was
reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or
disposition;

(c) whether the monitor filed with the court a report stating that in their opinion
the sale or disposition would be more beneficial to the creditors than a sale or
disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other
interested parties; and

(f) whether the consideration to be received for the assets is reasonable and
fair, taking into account their market value.

Additional factors — related persons
(4) If the proposed sale or disposition is to a person who is related to the company,
the court may, after considering the factors referred to in subsection (3), grant the

authorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to
persons who are not related to the company; and

(b) the consideration to be received is superior to the consideration that would
be received under any other offer made in accordance with the process
leading to the proposed sale or disposition.

B. Reverse Vesting Orders

19. Section 11 of the CCAA permits a Court to make any order that is appropriate in the

circumstances, and has been expressly referred to, in conjunction with section 36 of the CCAA,
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by Courts in recent proceedings when granting reverse vesting orders. Specifically, section 11

states:

General power of court

11 Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers appropriate in the
circumstances.

V. ARGUMENT

A. The Mantle APA is Appropriate in the Circumstances

20. The approval of the Mantle APA is appropriate in the circumstances and is in the best
interests of the Companies’ estate and stakeholders. The Mantle APA contemplates the sale of,
among other things, the portion of JMB’s operating business which is associated with the Mantle
Assets. Specifically, the Mantle APA and the related Mantle Transactions, are intended to allow

JMB'’s acquired business to continue as a going concern.®

21. Pursuant to section 36 of the CCAA, this Court has the authority to approve the sale of
substantially all of a debtor company’s assets, including where there is no plan of arrangement.’
In addition to the factors set out under sections 36(3) and 36(4) of the CCAA, Courts will typically

also examine those set out in Royal Bank v. Soundair Corp. (“Soundair”).*®

22. In accordance with the factors set out under section 36(3) of the CCAA and Soundair, the

Mantle SAVO is appropriate in the circumstances, as:

(a) the Mantle Assets being conveyed pursuant to the Mantle APA were sufficiently
exposed to the relevant market in a commercially reasonable and fair marketing

process, in accordance with the terms of the SISP and the Initial Order, as:

16 Monitor's Seventh Report, supra at paras. 46, 57.

17 Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36 at s. 36(1) [CCAA] (TAB 3); see Re Komtech Inc., 2011
ONSC 3230 at paras. 26-29 (TAB 4) and Re Brainhunter Inc, 2009 CanLlIl 67659 at paras. 8, 13-14 (TAB 5).

18 Royal Bank v. Soundair Corp., (1991) 83 D.L.R. (4th) at para. 16 (TAB 1). The Soundair test being: (1) whether
sufficient effort has been made to obtain the best price and that the receiver or debtor (as applicable) has not acted
improvidently; (2) whether the interests of all parties have been considered; (3) the efficacy and integrity of the
process by which offers have been obtained; and, (4) whether there has been unfairness in the working out of the
process.



(b)

(c)

(d)

(e)

(f)

-8-

0] the Mantle APA arose from a comprehensive two-step, court-approved
SISP, which involved, among other things: (i) broadly canvassing the
market; (ii) widely publishing the details of the SISP and marketing the
Mantle Assets to strategic, financial, and other potential bidders;
(iii) soliciting eight Phase 1 bids, seven of which were invited to participate

in Phase 2; and (iv) obtaining four binding Phase 2 bids;*°® and,

(i) upon reviewing the Phase 2 bids, a summary of which is set out in
Confidential Appendix B, the Mantle APA was selected as the highest and
best bid received as a result of the court-approved SISP, which was
supervised by the Monitor and the Sales Agent;?°

the Monitor and the Court approved the SISP process leading to the proposed

sale;?!

the Monitor has stated that the Mantle APA would be more beneficial to the

Companies’ creditors than a sale or disposition under a bankruptcy;??

the Companies’ creditors were extensively consulted. Specifically, during the SISP
and the negotiation of the Mantle APA, related agreements, and the Mantle
Transactions, the affected secured creditors were directly consulted and

involved;%3

the Monitor is of the view that the Mantle APA represents the best available

outcome for all stakeholders;?*

the price to be paid for the Mantle Assets, pursuant to the Mantle APA, represents
the highest and best price that can be obtained for the Mantle Assets in the current

circumstances and is reasonable and fair, taking into account their market value,

19 Monitor's Seventh Report, supra at paras. 18(a)-(d); Monitor's Second Report, supra at paras. 11(d)-(e).
20 Monitor's Seventh Report, supra at para. 38(d) and Confidential Appendix “B”.

21 Monitor's Seventh Report, supra at para. 38(a)-(b); Monitor’s First Report, supra at paras. 34, 36, 51.

22 Monitor’'s Seventh Report, supra at para. 38(h).

23 See e.g. Monitor’s First Report, supra at paras. 30, 34(b); Monitor's Seventh Report, supra at para. 20; Fourth Report
of the Monitor, dated August 25, 2020 at paras. 13(e), 15, 17 [“Monitor’s Fourth Report”].

24 Monitor’'s Seventh Report, supra at paras. 38(d)-(i).
25 Monitor’'s Seventh Report, supra at para. 38(d).
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as demonstrated by the summary of all bids received, as set out as Confidential

Appendix B;

(9) the interests of the affected parties has been considered and the Mantle APA is
supported by both ATB and Fiera,?® the only creditors which have an economic
interest in the Mantle Transactions; both of which will suffer a significant shortfall
as a result of same.?” While the creditors of the Remaining JMB Liabilities will not
recover any outstanding amounts owing to them, there is no reasonable prospect

of any alternative solution that would provide a recovery for such creditors;
(h) the efficacy and integrity of the SISP has been preserved; and,

(i there is no unfairness in the working out of the court-approved SISP. The Monitor
and Sales Agent undertook substantial efforts to obtain the best value and avoid
any conflict of interest which might arise.

23. As the purchaser is a “related party”, the factors set out under section 36(4) of the CCAA

are also applicable and have been met in the circumstances, as:

(a) the Mantle APA is the result of the SISP, as approved by this Honourable Court,
and the marketing efforts undertaken by the Monitor and the Sales Agent were

extensive;® and,

(b) the Monitor has confirmed that the Mantle APA is the highest and best offer for the
Mantle Assets, pursuant to the SISP?° and there is no other transaction available
to the Companies in the circumstances, as no other Phase 2 bid was received
which would: (A) provide for a higher total consideration for the Mantle Assets; or,

(B) permit a going concern sale of JMB’s business.

B. The Reverse Vesting Order is Appropriate in the Circumstances

(@) Use and Effect of a Reverse Vesting Order

26 Monitor's Seventh Report, supra at para. 38(e).
27 Monitor’'s Seventh Report, supra, supra at paras. 49, 54.

28 Monitor's Seventh Report, supra at para. 18; Monitor's Second Report, supra at paras. 11(d), 11(e); Monitor’s First
Report, supra at para. 33.

29 Monitor’'s Seventh Report, supra at para. 38(d).
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24. In recent CCAA proceedings, where it was not practical to compromise amounts owed to
creditors through a traditional plan of compromise and arrangement, but it was critical to the
viability of a transaction to “cleanse” the debtor company, such that a prospective purchaser may:
(i) utilize non-transferrable regulatory licences (by way of amalgamation or the purchase of the
shares of the debtor company); or, (ii) make use of tax attributes of the debtor company, such as
PUC, Courts have recently approved and utilized reverse vesting orders to achieve such
objectives.

25. The purpose of a reverse vesting order is to transfer and vest all of the assets and liabilities
of a debtor company, which are not subject to a sale, to another company within the same CCAA
proceedings. The cleansed debtor company is then able to: (i) be utilized by a purchaser as a
go-forward vehicle, without any concern regarding creditors and obligations that may otherwise
be “laying in the weeds”; and, (ii) allow the purchaser to make use of the debtor company’s tax
attributes and non-transferable regulatory licences. This approach is necessary in situations
where the parties would otherwise be unable to preserve the value of significant assets that are
subject to restraints on alienation and to provide a corresponding realizable benefit for creditors

and stakeholders.
(b) Authority to Grant a Reverse Vesting Order

26. Courts have recently held that the jurisdiction to grant reverse vesting orders exists under
sections 11 and 36 of the CCAA.

27. Pursuant to section 11 of the CCAA, this Honourable Court has the jurisdiction to make
any order that it considers appropriate in the circumstances, provided that it meets the following
requirements identified by the Supreme Court of Canada in 9354-9186 Quebec Inc. v Callidus
Capital Corp.:

“The anchor of this discretionary authority is s. 11, which empowers a judge “to
make any order that [the judge] considers appropriate in the circumstances”. [...]
The discretionary authority conferred by the CCAA, while broad in nature, is not
boundless. This authority must be exercised in furtherance of the remedial
objectives of the CCAA, which we have explained above. Additionally, the court
must keep in mind three “baseline considerations”, which the applicant
bears the burden of demonstrating: (1) that the order sought is appropriate
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in the circumstances, and (2) that the applicant has been acting in good faith
and (3) with due diligence.” [citations and footnotes omitted].

28. Courts have recently approved reverse vesting orders in the following circumstances:

(a) in Plasco, the Ontario Superior Court of Justice approved the transfer of
substantially all of the debtor company’s assets into an acquisition corporation, and
its liabilities into a “newco”, by way of a settlement agreement. The reverse vesting
was approved pursuant to section 11 of the CCAA, on the basis that the transaction
furthered “the purposes of the CCAA... an orderly wind-up of the applicants’

business and a maximization of recoveries for creditors and other stakeholders.”:3!

(b) in Stornoway, the Superior Court of Québec authorized a sale of the debtors’
principal assets through a share purchase agreement where unsold assets and
liabilities were transferred to a newly incorporated entity. The reverse vesting was

approved pursuant to the Court’s authority under section 36 of the CCAA;*?

(c) in Wayland, the Ontario Superior Court of Justice approved the sale of
substantially all of a debtor company’s assets via a share purchase agreement
where unsold assets and liabilities were transferred to a newly incorporated
subsidiary. The reverse vesting was approved pursuant to the Court’s authority
under section 36 of the CCAA:%® and,

(d) in Beleave, the Ontario Superior Court of Justice approved the sale of a debtor
company’s business, partly by asset purchase and partly by sale purchase, where
excluded assets and liabilities were transferred to a newly incorporated subsidiary.
The reverse vesting was approved pursuant to the Court’s authority under section
36 of the CCAA and the test set out in Soundair.3*

30 9354-9186 Quebec Inc. v Callidus Capital Corp., 2020 SCC 10 at paras. 48-49 (TAB 2).

31 Further Endorsement of Justice Wilton-Siegel, in the matter of Plasco Energy et al., dated July 17, 2015, Toronto,
Court File No. CV-15-10869-00C (ONSC [Comm. List]) [“Plasco Endorsement”] (TAB 6).

32 Approval and Vesting Order, issued October 07, 2019, in the matter of Stornoway Diamonds Inc et al., District of
Montreal, Court File No: 500-11-057094-191 (QCSC [Comm. Div.]) at paras. 26, 34 (TAB 7).

33 Approval and Vesting Order, issued April 21, 2020, in the matter of Wayland Group Corp. et al., Ontario Superior
Court of Justice, Court File No: CV-19-00632079-00CL (ONSC [Comm. List]) (TAB 8); Endorsement of Justice
Hainey, dated April 21, 2020, in the matter of Wayland Group Corp. et al., Ontario Superior Court of Justice, Court
File No: CV-19-00632079-00CL (ONSC [Comm. List]) (TAB 9).

34 Endorsement of Justice Conway, dated September 18, 2020, in the matter of Beleave Inc. et al., Ontario Superior
Court of Justice, CV-20-00642097-00CL (ONSC [Comm. List]) [Beleave Endorsement] (TAB 10); see also,
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29. The endorsement of Justice Wilton-Siegel in Plasco states:

The Global Settlement contemplates implementation of a corporate reorganization
by which the shares of Plasco will be transferred to an acquisition corporation
owned by [the purchasers] and the remaining assets of the applicants will be
held by a new corporation, referred to as “New Plasco”, which will assume
all of the liabilities and obligations of Plasco. | am satisfied that the Court
has authority under section 11 of the CCAA to authorize such transactions
notwithstanding that the applicants are not proceeding under s. 6(2) of the CCAA
insofar as it is not contemplated that the applicants will propose a plan of
arrangement or compromise.*®

(c) The Reverse Vesting Order is Appropriate in the Current Circumstances
30. The Reverse Vesting Order is appropriate in the current circumstances.

31. Where a reverse vesting order was to be granted in connection with an agreement of
purchase and sale, in addition to the Soundair factors and section 36 of the CCAA,* the Court in
Plasco considered the following factors:

The settlement advances the CCAA proceedings insofar as it provides for
disposition of the assets loaned by these parties to the applicant and thereby for
the decommissioning of the demonstration facility [in] a cost effective way through
the Maynards transaction. As such, the Global Settlement satisfies the
requirements of fairness and reasonableness and is consistent with the
purpose of the CCAA. [...] For this purpose, | consider that the Global Settlement
is analogous to a plan in the context of these particular proceedings.®’

32. In Beleave, Justice Conway referred to the following factors in approving a sale transaction
and associated reverse vesting order:

The order is structured as a reverse vesting order, in which excluded liabilities and
assets will be transferred to “Residualco”, which will then become one of the
Applicants in the CCAA proceeding. Reverse vesting orders have been approved
by the courts in other cases: see Re Stornaway Diamond Corporation et al, [...]
and Re Wayland Group Corp. et al, [...]. The transaction is the culmination of
a stalking horse sales process approved by the court. The motion is
unopposed. The Monitor recommends and supports the transaction in its Fourth
Report. In particular, the Monitor states that the proposed transaction is
economically superior to the estimated liquidation value of the Beleave
Group’s assets and operations, will allow the Purchaser to maintain

Approval and Vesting Order, issued September 18, 2020, in the matter of Beleave Inc. et al., Ontario Superior
Court of Justice, CV-20-00642097-00CL (ONSC [Comm. List]) at paras. 5(a), 5(c), 14(c)-(d) (TAB 11).

35 Plasco Endorsement, supra at p. 3 (unnumbered para. 5) (TAB 6).
36 Plasco Endorsement, supra at pp. 1-2 (unnumbered para. 2) (TAB 6).
37 Plasco Endorsement, supra at pp. 2-3 (unnumbered para. 4) and pp. 3-4 (unnumbered para. 5) (TAB 6).
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operations and use of the Cannabis licenses and will provide for continued
employment for a majority of the existing employees. In my view, the
transaction satisfies both s. 36(3) of the CCAA and the Soundair test and
should be approved.3®

33. The circumstances facing the debtors in Plasco, Stornoway, Wayland, and Beleave
resemble those facing the Companies. In each case, the debtors/Companies: (i) conducted a
SISP process that generated only a single viable transaction; (ii) faced significant funding
challenges requiring an expeditious and cost-effective transaction; and, (iii) the transaction at
issue represented the best option by which to generate value for creditors and stakeholders, who

would otherwise have faced an even greater shortfall in a liquidation.

34. Furthermore, similar to in Wayland: (i) a traditional plan of arrangement and compromise
is not possible in the circumstances, as there is no value for unsecured creditors; and,
(il) a reverse vesting order is necessary to preserve and utilize non-transferrable assets (i.e.
cannabis licenses in Wayland and Beleave, and the Designated Permits in these proceedings)®
and tax benefits, such as the PUC, which are “critical to the viability of the transaction”.*

35. In the event the Mantle SAVO is approved and the transactions contemplated thereunder
closed, the Reverse Vesting Order will not further prejudice any of the Companies’ creditors. As
there is no Newco in the within proceedings, the proposed form of the Reverse Vesting Order
provides for a “siloed” approach to the transferring of the Remaining Assets and Remaining
Liabilities, to ensure that the Companies’ creditors’ claims, the priority thereof, and the assets
available to satisfy same, will all remain the same before and after implementation of the Reverse
Vesting Order. Specifically, existing creditors of JMB shall have no recourse against the assets,

which were held by 216 prior to the Reverse Vesting Order becoming effective and vice versa.*

(d) The Reverse Vesting Order is in the Best Interests of the Companies’
Stakeholders

36. The Reverse Vesting Order is in the best interests of the Companies’ stakeholders and is
appropriate in the circumstances. Specifically, the transfer of the Remaining JMB Assets and

Remaining JMB Liabilities pursuant to the Reverse Vesting Order meets the requisite criteria as:

38 Beleave Endorsement, supra (TAB 10).

39 Beleave Endorsement, supra (TAB 10); Monitor's Seventh Report, supra at paras. 30(b), 43.
40 Monitor's Seventh Report, supra at para. 43.

41 Monitor’'s Seventh Report, supra at paras. 44-45.
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(i) it advances the within CCAA Proceedings; (ii) furthers the remedial purpose of the CCAA — by
permitting the going concern sale of JMB; (iii) is the result of a Court approved sales process, in
which the Mantle APA was the only viable transactions which would see the continuation of JMB'’s
operations; (iv) is a necessary part of the Mantle APA; (v) is reasonable and fair in the
circumstances, as it is structured in a “siloed” approach to preserve creditors’ priorities and claims
and avoid any corresponding prejudice as a result of same; and, (iv) is in the best interests of
stakeholders and creditors. Without the Reverse Vesting Order the Mantle Transactions cannot
be completed, to the ultimate detriment of all of the Companies’ stakeholders, as there is no

reasonable alternative.

RELIEF REQUESTED

37. The Monitor respectfully requests that this Honourable Court grant the Mantle SAVO and
the Reverse Vesting Order.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 13" day of October, 2020

McCarthy Tétrault LLP

Per: “McCarthy Tétrault LLP”
Sean F. Collins / Pantelis Kyriakakis / Nathan Stewart

Counsel for FTI Consulting Canada Inc., in its capacity as the
court-appointed monitor of JMB Crushing Systems Inc. and
2161889 Alberta Ltd., and not in its personal or corporate
capacity
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Royal Bank of Canada v. Soundair Corp., Canadi an Pension
Capital Ltd. and Canadian Insurers Capital Corp.

| ndexed as: Royal Bank of Canada v. Soundair Corp.
(CA)

4 OR (3d) 1
[1991] O J. No. 1137
Action No. 318/91

ONTARI O
Court of Appeal for Ontario
Goodman, McKinlay and Galligan JJ. A
July 3, 1991

Debtor and creditor -- Receivers -- Court-appointed receiver
accepting offer to purchase assets agai nst wi shes of secured
creditors -- Receiver acting properly and prudently -- Wshes
of creditors not determ native -- Court approval of sale
confirmed on appeal.

Air Toronto was a division of Soundair. In April 1990, one of
Soundair's creditors, the Royal Bank, appointed a receiver to
operate Air Toronto and sell it as a going concern. The
receiver was authorized to sell Air Toronto to Air Canada, or,
if that sale could not be conpleted, to negotiate and sell Air
Toronto to anot her person. Air Canada nade an offer which the
receiver rejected. The receiver then entered into negotiations
with Canadian Airlines International (Canadian); two
subsi di ari es of Canadi an, Ontari o Express Ltd. and Frontier
Airlines Ltd., nade an offer to purchase on March 6, 1991 (the
CEL offer). Air Canada and a creditor of Soundair, CCFL
presented an offer to purchase to the receiver on March 7, 1991
t hrough 922, a conpany forned for that purpose (the 922 offer).
The receiver declined the 922 offer because it contained an
unaccept abl e condition and accepted the OEL offer. 922 made a

1991 CanLll 2727 (ON CA)



I N AGREEI NG TO SELL TO CEL?

Before dealing with that issue there are three general
observations which | think I should nmake. The first is that the
sale of an airline as a going concern is a very conpl ex
process. The best nethod of selling an airline at the best
price is sonmething far renoved fromthe expertise of a court.
When a court appoints a receiver to use its comrerci al
expertise to sell an airline, it is inescapable that it intends
to rely upon the receiver's expertise and not upon its own.
Therefore, the court nust place a great deal of confidence in
the actions taken and in the opinions forned by the receiver.

It should al so assune that the receiver is acting properly

unl ess the contrary is clearly shown. The second observation is
that the court should be reluctant to second-guess, with the
benefit of hindsight, the considered business decisions nmade by
its receiver. The third observation which I wish to nmake is
that the conduct of the receiver should be reviewed in the
light of the specific mandate given to himby the court.

The order of OBrien J. provided that if the receiver could
not conplete the sale to Air Canada that it was "to negotiate
and sell Air Toronto to another person". The court did not say
how the receiver was to negotiate the sale. It did not say it
was to call for bids or conduct an auction. It told the
receiver to negotiate and sell. It obviously intended, because
of the unusual nature of the asset being sold, to | eave the
met hod of sale substantially in the discretion of the receiver.
| think, therefore, that the court should not review mnutely
the process of the sale when, broadly speaking, it appears to
the court to be a just process.

As did Rosenberg J., | adopt as correct the statenent nade by
Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O R
(2d) 87, 39 D.L.R (4th) 526 (H.C.J.), at pp. 92-94 OR ,
pp. 531-33 D.L.R, of the duties which a court nust perform
when deci di ng whether a receiver who has sold a property acted
properly. When he set out the court's duties, he did not put
themin any order of priority, nor do I. |I sunmarize those
duties as foll ows:

1991 CanLll 2727 (ON CA)



1. It should consider whether the receiver has made a
sufficient effort to get the best price and has not acted
i nprovidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process
by which offers are obtained.

4. |t should consider whether there has been unfairness in the
wor ki ng out of the process.

| intend to discuss the performance of those duties
separately.

1. Did the receiver nmake a sufficient effort to get the best
price and did it act providently?

Having regard to the fact that it was highly unlikely that a
commercially viable sale could be nade to anyone but the two
national airlines, or to soneone supported by either of them
it is my viewthat the receiver acted wi sely and reasonably
when it negotiated only with Air Canada and Canadi an Airlines
International. Furthernore, when Air Canada said that it would
submt no further offers and gave the inpression that it would
not participate further in the receiver's efforts to sell, the
only course reasonably open to the receiver was to negotiate
with Canadian Airlines International. Realistically, there was
nowhere else to go but to Canadian Airlines International. In
doing so, it is ny opinion that the receiver made sufficient
efforts to sell the airline.

When the receiver got the OEL offer on March 6, 1991, it was
over ten nonths since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver
had not received one offer which it thought was acceptabl e.
After substantial efforts to sell the airline over that period,
| find it difficult to think that the receiver acted
inprovidently in accepting the only acceptable offer which it
had.

1991 CanLll 2727 (ON CA)
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ON APPEAL FROM THE COURT OF APPEAL FOR QUEBEC

Bankruptcy and insolvency [1 Discretionary authority of supervising
judge in proceedings under Companies’ Creditors Arrangement Act [ Appellate

review of decisions of supervising judge [1 Whether supervising judge has discretion



to bar creditor from voting on plan of arrangement where creditor is acting for
improper purpose [ Whether supervising judge can approve third party litigation
funding as interim financing [1 Companies’ Creditors Arrangement Act, R.S.C. 1985,

c. C-36, ss. 11, 11.2.

The debtor companies filed a petition for the issuance of an initial order
under the Companies’ Creditors Arrangement Act (“CCAA”) in November 2015. The
petition succeeded, and the initial order was issued by a supervising judge, who
became responsible for overseeing the proceedings. Since then, substantially all of the
assets of the debtor companies have been liquidated, with the notable exception of
retained claims for damages against the companies’ only secured creditor. In
September 2017, the secured creditor proposed a plan of arrangement, which later
failed to receive sufficient creditor support. In February 2018, the secured creditor
proposed another, virtually identical, plan of arrangement. It also sought the
supervising judge’s permission to vote on this new plan in the same class as the
debtor companies’ unsecured creditors, on the basis that its security was worth nil.
Around the same time, the debtor companies sought interim financing in the form of a
proposed third party litigation funding agreement, which would permit them to pursue
litigation of the retained claims. They also sought the approval of a related

super-priority litigation financing charge.

The supervising judge determined that the secured creditor should not be

permitted to vote on the new plan because it was acting with an improper purpose. As



with residual assets, the objective of maximizing creditor recovery from those assets
may take centre stage. As we will explain, the architecture of the CCAA leaves the
case-specific assessment and balancing of these remedial objectives to the supervising

judge.

(2) The Role of a Supervising Judge in CCAA Proceedings

[47] One of the principal means through which the CCAA achieves its
objectives is by carving out a unique supervisory role for judges (see Sarra, Rescue!
The Companies’ Creditors Arrangement Act, at pp. 18-19). From beginning to end,
each CCAA proceeding is overseen by a single supervising judge. The supervising
judge acquires extensive knowledge and insight into the stakeholder dynamics and

the business realities of the proceedings from their ongoing dealings with the parties.

[48] The CCAA capitalizes on this positional advantage by supplying
supervising judges with broad discretion to make a variety of orders that respond to
the circumstances of each case and “meet contemporary business and social needs”
(Century Services, at para. 58) in “real-time” (para. 58, citing R. B. Jones, “The
Evolution of Canadian Restructuring: Challenges for the Rule of Law”, in J. P. Sarra,
ed., Annual Review of Insolvency Law 2005 (2006), 481, at p. 484). The anchor of
this discretionary authority is s. 11, which empowers a judge “to make any order that
[the judge] considers appropriate in the circumstances”. This section has been
described as “the engine” driving the statutory scheme (Stelco Inc. (Re) (2005), 253

D.L.R. (4th) 109 (Ont. C.A.), at para. 36).



[49] The discretionary authority conferred by the CCAA, while broad in
nature, is not boundless. This authority must be exercised in furtherance of the
remedial objectives of the CCAA, which we have explained above (see Century
Services, at para. 59). Additionally, the court must keep in mind three “baseline
considerations” (at para. 70), which the applicant bears the burden of demonstrating:
(1) that the order sought is appropriate in the circumstances, and (2) that the applicant

has been acting in good faith and (3) with due diligence (para. 69).

[50] The first two considerations of appropriateness and good faith are widely
understood in the CCAA context. Appropriateness “is assessed by inquiring whether
the order sought advances the policy objectives underlying the CCAA” (para. 70).
Further, the well-established requirement that parties must act in good faith in

insolvency proceedings has recently been made express in s. 18.6 of the CCAA, which

provides:
Good faith
18.6 (1) Any interested person in any proceedings under this Act shall act
in good faith with respect to those proceedings.
Good faith — powers of court
(2) If the court is satisfied that an interested person fails to act in good
faith, on application by an interested person, the court may make any
order that it considers appropriate in the circumstances.
(See also BIA, s. 4.2; Budget Implementation Act, 2019, No. 1, S.C. 2019,
c. 29, ss. 133 and 140.)

[51] The third consideration of due diligence requires some elaboration.

Consistent with the CCAA regime generally, the due diligence consideration
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Companies’ Creditors Arrangement
PART Il Jurisdiction of Courts
Sections 10-11.02

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 10-11.02

available to any person specified in the order on any
terms or conditions that the court considers appropriate.
R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

General power of court

11 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.

R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47,s.128.

Relief reasonably necessary

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be
limited to relief that is reasonably necessary for the con-
tinued operations of the debtor company in the ordinary
course of business during that period.

2019, c. 29, s. 136.

Rights of suppliers

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

Stays, etc. — initial application

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
10 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

peut étre communiqué, aux conditions qu’il estime indi-
quées, a la personne qu’il nomme.
L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

Pouvoir général du tribunal

11 Malgré toute disposition de la Loi sur la faillite et
l'insolvabilité ou de la Lot sur les liquidations et les re-
structurations, le tribunal peut, dans le cas de toute de-
mande sous le régime de la présente loi a I'égard d’'une
compagnie débitrice, rendre, sur demande d’un intéressé,
mais sous réserve des restrictions prévues par la présente
loi et avec ou sans avis, toute ordonnance qu’il estime in-
diquée.

L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
124; 2005, ch. 47, art. 128.

Redressements normalement nécessaires

11.001 L'ordonnance rendue au titre de l'article 11 en
méme temps que 'ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans I'ordon-
nance rendue au titre de ce paragraphe relativement a la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires a la continuation de 1’exploitation
de la compagnie débitrice dans le cours ordinaire de ses
affaires durant cette période.

2019, ch. 29, art. 136.

Droits des fournisseurs

11.01 L’ordonnance prévue aux articles 11 ou 11.02 ne
peut avoir pour effet :

a) d’empécher une personne d’exiger que soient effec-
tués sans délai les paiements relatifs a la fourniture de
marchandises ou de services, a I'utilisation de biens
loués ou faisant I’'objet d’une licence ou a la fourniture
de toute autre contrepartie de valeur qui ont lieu aprés
l'ordonnance;

b) d’exiger le versement de nouvelles avances de
fonds ou de nouveaux crédits.
2005, ch. 47, art. 128.

Suspension : demande initiale

11.02 (1) Dans le cas d’'une demande initiale visant une
compagnie débitrice, le tribunal peut, par ordonnance,
aux conditions qu’il peut imposer et pour la période
maximale de dix jours qu’il estime nécessaire :

a) suspendre, jusqu'a nouvel ordre, toute procédure
qui est ou pourrait étre intentée contre la compagnie
sous le régime de la Lot sur la faillite et l'insolvabilité
ou de la Loi sur les liquidations et les restructura-
tions;
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Companies’ Creditors Arrangement
PART Il General

Obligations and Prohibitions

Section 36

Arrangements avec les créanciers des compagnies
PARTIE Il Dispositions générales

Obligations et interdiction

Article 36

Restriction on disposition of business assets

36 (1) A debtor company in respect of which an order
has been made under this Act may not sell or otherwise
dispose of assets outside the ordinary course of business
unless authorized to do so by a court. Despite any re-
quirement for shareholder approval, including one under
federal or provincial law, the court may authorize the sale
or disposition even if shareholder approval was not ob-
tained.

Notice to creditors

(2) A company that applies to the court for an authoriza-
tion is to give notice of the application to the secured
creditors who are likely to be affected by the proposed
sale or disposition.

Factors to be considered

(3) In deciding whether to grant the authorization, the
court is to consider, among other things,

(a) whether the process leading to the proposed sale
or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading
to the proposed sale or disposition;

(c) whether the monitor filed with the court a report
stating that in their opinion the sale or disposition
would be more beneficial to the creditors than a sale
or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on
the creditors and other interested parties; and

(f) whether the consideration to be received for the
assets is reasonable and fair, taking into account their
market value.

Additional factors — related persons

(4) If the proposed sale or disposition is to a person who
is related to the company, the court may, after consider-
ing the factors referred to in subsection (3), grant the au-
thorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise
dispose of the assets to persons who are not related to
the company; and

(b) the consideration to be received is superior to the
consideration that would be received under any other

Restriction a la disposition d’actifs

36 (1) Il est interdit a la compagnie débitrice a ’égard
de laquelle une ordonnance a été rendue sous le régime
de la présente loi de disposer, notamment par vente,
d’actifs hors du cours ordinaire de ses affaires sans I'au-
torisation du tribunal. Le tribunal peut accorder I'autori-
sation sans qu’il soit nécessaire d’obtenir I'acquiescement
des actionnaires, et ce malgré toute exigence a cet effet,
notamment en vertu d’une régle de droit fédérale ou pro-
vinciale.

Avis aux créanciers

(2) La compagnie qui demande l'autorisation au tribunal
en avise les créanciers garantis qui peuvent vraisembla-
blement étre touchés par le projet de disposition.

Facteurs a prendre en considération

(3) Pour décider s’il accorde l'autorisation, le tribunal
prend en considération, entre autres, les facteurs sui-
vants :

a) la justification des circonstances ayant mené au
projet de disposition;

b) I'acquiescement du contréleur au processus ayant
mené au projet de disposition, le cas échéant;

c) le dépdt par celui-ci d'un rapport précisant que, a
son avis, la disposition sera plus avantageuse pour les
créanciers que si elle était faite dans le cadre de la
faillite;

d) la suffisance des consultations menées aupres des
créanciers;

e) les effets du projet de disposition sur les droits de
tout intéressé, notamment les créanciers;

f) le caractére juste et raisonnable de la contrepartie
recue pour les actifs compte tenu de leur valeur mar-
chande.

Autres facteurs

(4) Si la compagnie projette de disposer d’actifs en fa-
veur d’'une personne a laquelle elle est liée, le tribunal,
apres avoir pris ces facteurs en considération, ne peut ac-
corder 'autorisation que s’il est convaincu :

a) d’une part, que les efforts voulus ont été faits pour
disposer des actifs en faveur d’'une personne qui n’est
pas liée a la compagnie;

b) d’autre part, que la contrepartie offerte pour les ac-
tifs est plus avantageuse que celle qui découlerait de
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Companies’ Creditors Arrangement
PART Il General

Obligations and Prohibitions

Section 36

Arrangements avec les créanciers des compagnies
PARTIE Il Dispositions générales

Obligations et interdiction

Article 36

offer made in accordance with the process leading to
the proposed sale or disposition.

Related persons

(5) For the purpose of subsection (4), a person who is re-
lated to the company includes

(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly,
control in fact of the company; and

(c) a person who is related to a person described in
paragraph (a) or (b).

Assets may be disposed of free and clear

(6) The court may authorize a sale or disposition free
and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the com-
pany or the proceeds of the sale or disposition be subject
to a security, charge or other restriction in favour of the
creditor whose security, charge or other restriction is to
be affected by the order.

Restriction — employers

(7) The court may grant the authorization only if the
court is satisfied that the company can and will make the
payments that would have been required under para-
graphs 6(5)(a) and (6)(a) if the court had sanctioned the
compromise or arrangement.

Restriction — intellectual property

(8) If, on the day on which an order is made under this
Act in respect of the company, the company is a party to
an agreement that grants to another party a right to use
intellectual property that is included in a sale or disposi-
tion authorized under subsection (6), that sale or disposi-
tion does not affect that other party’s right to use the in-
tellectual property — including the other party’s right to
enforce an exclusive use — during the term of the agree-
ment, including any period for which the other party ex-
tends the agreement as of right, as long as the other party
continues to perform its obligations under the agreement
in relation to the use of the intellectual property.

2005, c. 47, s. 131; 2007, c. 36, s. 78; 2017, c. 26, s. 14; 2018, c. 27, s. 269.

toute autre offre recue dans le cadre du projet de dis-
position.

Personnes liées

(5) Pour l'application du paragraphe (4), les personnes
ci-apres sont considérées comme liées a la compagnie :

a) le dirigeant ou I'administrateur de celle-ci;

b) la personne qui, directement ou indirectement, en
a ou en a eu le controle de fait;

c) la personne liée a toute personne visée aux alinéas
a) oub).

Autorisation de disposer des actifs en les libérant de
restrictions

(6) Le tribunal peut autoriser la disposition d’actifs de la
compagnie, purgés de toute charge, stireté ou autre res-
triction, et, le cas échéant, est tenu d’assujettir le produit
de la disposition ou d’autres de ses actifs a une charge,
slireté ou autre restriction en faveur des créanciers tou-
chés par la purge.

Restriction a I'égard des employeurs

(7) 1l ne peut autoriser la disposition que s’il est convain-
cu que la compagnie est en mesure d’effectuer et effec-
tuera les paiements qui auraient été exigés en vertu des
alinéas 6(5)a) et (6)a) s’il avait homologué la transaction
ou l’arrangement.

Restriction a I'égard de la propriété intellectuelle

(8) Si, a la date a laquelle une ordonnance est rendue a
son égard sous le régime de la présente loi, la compagnie
est partie a un contrat qui autorise une autre partie a uti-
liser un droit de propriété intellectuelle qui est compris
dans la disposition d’actifs autorisée en vertu du para-
graphe (6), cette disposition n’empéche pas I'autre partie
d’utiliser le droit en question ni d’en faire respecter I'uti-
lisation exclusive, a condition que cette autre partie res-
pecte ses obligations contractuelles a ’égard de 'utilisa-
tion de ce droit, et ce, pour la période prévue au contrat
et pour toute prolongation de celle-ci dont elle se prévaut
de plein droit.

2005, ch. 47, art. 131; 2007, ch. 36, art. 78; 2017, ch. 26, art. 14; 2018, ch. 27, art. 269.
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In the Matter of the Proposal of Kontech Inc.

[ ndexed as: Kontech Inc. (Re)]

106 O R (3d) 654

2011 ONSC 3230

Ontario Superior Court of Justice,
Kane J.
July 8, 2011

Bankruptcy and insolvency -- Sale of assets -- Court approval
-- Presentation by debtor of proposal to its creditors or
ability to present proposal not prerequisite for court approval
of sale of debtor's assets under s. 65.13 of Bankruptcy and
| nsol vency Act -- Bankruptcy and Insolvency Act, R S.C. 1985,
c. B-3, s. 65.13.

Klnc. filed a Notice of Intention to make a proposal under
s. 50.4 of the Bankruptcy and Insolvency Act ("BIA"), and a
proposal trustee was appointed. K Inc. subsequently brought a
notion for approval of a bidding process for the auction of its
assets and the prelimnary approval of an asset purchase
agreenent. The trustee recommended that the notion be granted.
It was unlikely that K Inc. would be able to present a proposal
for approval by its creditors.

Hel d, the notion should be granted.

Presentation of, or the ability to present, a proposal is not
a condition to the exercise of the court's jurisdiction under

2011 ONSC 3230 (CanLll)



s. 65.13 of the BIA to authorize a sal e of assets.

The position of Klnc.'s secured and unsecured creditors
woul d not inprove if the notion was di sm ssed, given the past
unsuccessful attenpts to sell the business and the estinate of
the realizabl e value of the conpany's assets. The requirenents
under s. 65.13 of the BIA were net.

Cases referred to
Brai nhunter Inc. (Re), [2009] OJ. No. 5578, 62 CB. R (5th) 41

(S.C.J.); Hypnotic Clubs Inc. (Re), [2010] O J. No. 2176,

2010 ONSC 2987, 68 C.B.R (5th) 267; Nortel Networks Corp.

(Re) [Bidding Procedures], [2009] O J. No. 3169, 55 CB.R

(5th) 229 (S.C J.) [page655]

Statutes referred to
Bankruptcy and Insol vency Act, RS C 1985, c. B-3, ss.

14.06(7) [as am], 50.4, (1) [as am], 64.1 [as am], 64.2

[as am], 65.13 [as am], (1), (3), (4), 81.4(4), 81l.6(2)
Conpani es' Creditors Arrangenent Act, R S.C. 1985, c. C 36, s.

36 [as am ]

MOTI ON by the debtor for the approval of the sale of assets.

Keith A. MacLaren, for Kontech Inc.

John O Tool e and Andr Ducasse, for Business Devel opnment Bank
of Canada.

Karen Perron, for Hubbell Canada LP

[1] KANE J.: -- The applicant, Kontech Inc. ("Kontech"),
desi gns and manufactures plastic injection products at two
facilities in Ontario and enpl oys approxi mately 150 enpl oyees.
Faced with serious financial difficulties, Kontech filed a
Notice of Intention ("NO") to nake a proposal ("Proposal")
under s. 50.4(1) of the Bankruptcy and Insolvency Act, RS C
1985, c¢. B-3, ("BIA") on March 2, 2011. A Farber & Partners

I nc. was appoi nted Proposal Trustee ("Trustee").

2011 ONSC 3230 (CanLll)



considered on a notion under s. 65.13(4). Parlianment could
have, but did not include |anguage in s. 65.13 requiring the
presentation of or the ability to present a Proposal and the
vote thereon by creditors, as a condition to the exercise of
the court's jurisdiction to authorize a sale of assets.

[ 26] A conparabl e i ssue under the CCAA with wording
remarkably simlar to s. 65.13 of the Bl A has concl uded t hat
the court has jurisdiction to authorize the sale of business
assets absent a formal plan of conprom sing arrangenent under
s. 36 of the CCAA

[ 27] Section 36 of the CCAA reads as foll ows:

Restriction on disposition of business assets

36(1) A debtor conpany in respect of which an order has
been made under this Act may not sell or otherw se di spose of
assets outside the ordinary course of business unl ess
authorized to do so by a court. Despite any requirenent for
shar ehol der approval, including one under federal or
provincial law, the court may authorize the sale or
di sposition even if sharehol der approval was not obtai ned.

Notice to creditors

(2) A conpany that applies to the court for an
aut horization is to give notice of the application to the
secured creditors who are likely to be affected by the
proposed sal e or disposition. [page659]

Factors to be consi dered

(3) In deciding whether to grant the authorization, the
court is to consider, anong other things,

(a) whether the process leading to the proposed sale or
di sposition was reasonable in the circunstances;

(b) whether the nonitor approved the process leading to
t he proposed sale or disposition;

(c) whether the nonitor filed with the court a report
stating that in their opinion the sale or

2011 ONSC 3230 (CanLll)



di sposition would be nore beneficial to the
creditors than a sale or disposition under a
bankr upt cy;

(d) the extent to which the creditors were consulted;
(e) the effects of the proposed sale or disposition on
the creditors and other interested parties; and
(f) whether the consideration to be received for the

assets is reasonable and fair, taking into account
their market val ue.

Addi tional factors -- related persons

(4) If the proposed sale or dispositionis to a person who
is related to the conpany, the court may, after considering
the factors referred to in subsection (3), grant the
authorization only if it is satisfied that

(a) good faith efforts were nade to sell or otherw se
di spose of the assets to persons who are not
related to the conpany; and

(b) the consideration to be received is superior to the
consi deration that would be received under any
ot her offer made in accordance with the process
| eading to the proposed sal e or disposition.

Rel at ed persons

(5) For the purpose of subsection (4), a person who is
related to the conpany includes
(a) a director or officer of the conpany;
(b) a person who has or has had, directly or
indirectly, control in fact of the conpany;, and
(c) a person who is related to a person described in
paragraph (a) or (b).

Assets may be di sposed of free and cl ear

(6) The court may authorize a sale or disposition free and
clear of any security, charge or other restriction and, if it
does, it shall also order that other assets of the conpany or
the proceeds of the sale or disposition be subject to a
security, charge or other restriction in favour of the

2011 ONSC 3230 (CanLll)



creditor whose security, charge or other restrictionis to be
af fected by the order.

Restriction -- enpl oyers

(7) The court may grant the authorization only if the court
is satisfied that the conmpany can and will make the paynents
t hat woul d have been required under paragraphs 6(4)(a) and
(5)(a) if the court had sanctioned the conprom se or
arrangenent. [page660]

[28] In Nortel Networks Corp. (Re) [Bidding Procedures],
[2009] O J. No. 3169, 55 CB.R (5th) 229 (S.C. J.), the
court found jurisdiction under the CCAA absent a plan of an
arrangenent which was descri bed as "skeletal in nature". That
court held that an inportant consideration, in addition to
whet her the business continues under the debtor stewardship or
under a new equity structure, is whether the business can be
continued as a going concern in the formof a sale by the
debt or.

[ 29] Foll ow ng the anendnents creating s. 36 of the CCAA, the
court in Brainhunter Inc. (Re), [2009] O J. No. 5578, 62 C.B.R
(5th) 41 (S.C. J.) determned that s. 36 of the CCAA
expressly permts the sale of substantially all of the debtor's
assets even in the absence of the presentation and vote upon a
pl an of arrangenent.

[30] Section 65.13 of the BIA and s. 36 of the CCAA were
introduced in 2005 in An Act to establish the Wage Earner
Protection Program Act, to anmend the Bankruptcy and | nsol vency
Act and the Conpanies' Creditors Arrangenent Act and to nake
consequenti al anmendnents to other Acts (Bill C-55).

[31] There were two Senate Committee neetings. At one of
t hose, the Honourable Jerry Pickard, Parlianmentary Secretary to
the Mnister of Industry, stated:

It is widely accepted that inadequate provisions exist for
wor kers whose enpl oyers becones bankrupt. Previous attenpts
to bring about better protection for workers have failed, as

2011 ONSC 3230 (CanLll)
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COURT FILE NO.: 09-8483-00CL
DATE: 20091204

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

AND IN THE MATTER of a Plan of Compromise or
Arrangement of Brainhunter Inc., TrekLogic Inc.,
Brainhunter Canada Inc., Brainhunter (Ottawa) Inc. and
Protec Employment Services Limited

Applicants

APPLICATION UNDER SECTION 18.6 OF THE COMPANIES CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, ASAMENDED

Jay A. Swartz and James D. Bunting, for the applicants
Grant B. Moffat, for Deloitte and Touche Inc.

Edmond Lamek, for Toronto-Dominion Bank

Joseph Bellissimo, for Roynat Capital Inc.

Daniel R. Dowdall, for certain noteholders

Patrick F. Schindler, for an unsecured judgment creditor

HEARD: December 2, 2009

Newbould J.

[1] On December 2, 2009 after hearing submissions from the parties present, | made an
initial order granting CCAA protection to the applicants, with reasons to follow. These are my

reasons.

[2] There is no question that the Court has jurisdiction to hear the application pursuant to
section 9 of the CCAA as the applicants head offices are located in Toronto, Canada. At the time
of the application, Brainhunter Inc. was listed on the TSX. The applicants qualify as debtor

2009 CanLll 67659 (ON SC)



Page: 3

[8] This application is in some respects unusual because the applicants state that they intend
at the outset to solicit a going concern asset sale of the business, and that it is likely that there

will be no plan of arrangement filed. The factum on their behalf states:

5. If protection is granted under the CCAA, the Applicants intend to bring a
motion seeking approval of a bid process to solicit going concern asset purchase
offers for the Applicants business, as well as offers to sponsor a plan of
arrangement (the "Bid Process’). The Applicants have entered into an agreement
to sell substantially al of their assets as a going concern on the understanding that
this agreement will serve as a stalking horse bid. The Bid Process will solicit
competing offers from prospective investors to bid up the stalking horse bid.

24.  Although the proposed Bid Process could result in the filing of a plan of
arrangement or plan of compromise, it is more likely to result in the sale of the
Applicants business.
[9] The applicants submit that this Court has the jurisdiction to provide them with protection
under the CCAA in circumstances such as these where the applicants may not file aformal plan

of compromise or arrangement.

[10] | agree with the applicants that protection under the CCAA may be granted in these
circumstances. | say that for the following reasons.

[11] The initial protection is supported by TD Bank and Roynat. It is also supported by the
secured noteholders represented by Mr. Dowdall, being a little more than 60% of the
noteholders. Mr. Dowdall has other concernsthat | will deal with.

[12] It iswell settled in Ontario that a court in a CCAA proceeding may approve a sale of all
or substantially all of the assets of a debtor company as a going concern. In Re Consumers
Packaging Inc. (2001) 27 C.B.R. (4™ 197 (Ont. C.A.), the Court stated:

The sale of Consumers Canadian glass operations as a going concern pursuant to
the Owens-lllinois bid allows the preservation of Consumers business (albeit
under new ownership), and is therefore consistent with the purposes of the
CCAA.

2009 CanLll 67659 (ON SC)



Page: 4

[13] Similarily, it is well settled in Ontario that a court in a CCAA proceeding may order the
sale of a business in the absence of a plan of arrangement being put to stakeholders for avote. In
Re Nortel Networks Corp. (2009), 55 C.B.R. (5") 229 Morawetz J. came to this conclusion after
analyzing a number of cases that had made such an order. See paras 35 to 40 of his reasons for

judgment.

[14] It seems to me that if at some point in time after an initial CCAA protection order has
been made, it appears appropriate to undertake a sales process to sell the business without a plan
of arrangement in place, there is no reason why CCAA protection should not initially be granted
if at the outset it is thought appropriate to undertake a sales process without a plan of
arrangement in place. It is simply a matter of timing as to when it appears appropriate to pursue a

sale of the business without a plan of arrangement in place.

[15] Re Nortel was decided before the new CCAA provisions came into force on September
18, 2009. The new relevant provision does not, however, affect the principles accepted by
Morawetz J. in that case. Section. 36(1) provides:

36.(1) A debtor company in respect of which an order has been
made under this Act may not sell or otherwise dispose of assets
outside the ordinary course of business unless authorized to do so
by a court. Despite any requirement for shareholder approval,
including one under federal or provincia law, the court may
authorize the sale or disposition even if shareholder approval was
not obtained.

[16] In Re Canwest Global Communications Corp. released November 12, 2009, Pepall J.
stated the following regarding s. 36:

The CCAA isremedia legidation designed to enable insolvent companies
to restructure. As mentioned by me before in this case, the amendments
do not detract from this objective. In discussing section 36, the Industry
Canada Briefing Book on the amendments states that “The reform is
intended to provide the debtor company with greater flexibility in dealing
with its property while limiting the possibility of abuse.”

2009 CanLll 67659 (ON SC)



TAB 6



:erAl 7 his"

1R.T. Cﬁao{w\clcwvzw Fm}%ﬂwaw
/]."’/a/yliw Jor Fha Mondloe ! 4
S. Wusrg NVt Shore /)QW&WZ&-/ roeepredl e ddo
S Ve Allen Wﬁa%/&wﬁ/ newredl esshdov

T . Meba O
A. /grmfl %/:,\% /j;?m;// .9//3/«';«”4\ arel Lunoyalren 4/@@%/40

M. Weback /{V WA ﬁvy’) ees CommStlee

T e apyphcarts cenle o vo (1Y a saly
ppleany ymovad ef
Warnacdeon M/Uaynm’ds‘ dnchuibyien Adel. C /L(wfmwzlf) Af
&OLW/&W\-:—Q?-MAW (¥ @ &,w\/?w")/' aned. (2) Sl woard-
A}‘A,e,e,n%% auntng (1) YA o;/o/)&amﬁ//’&/za@ %77—.
B AL follwgr B4V, NolWh Skore fower Group dre.
C“NSPG") andt Carochar Hater /Zuo/bab Cewr” , vefevrel
Yo an. Ve * £hbal Setitlenwins "/ and (1) /o g
Growp Tne. C”/?Zaaw“)/ VP Vanco Toad foad Zaie € “PTR™) anet Yo
M‘/’W)%y JBaeanik and Zoinovm hon 7 YA, [Aounce of Ohdanss
[“M/Z/“)/ A%wﬂﬂ Yo an Y& el Ctbward" | Thone
é%xmm)f‘? coll W m/d/t_ é%ﬂ crdlyrcle el Vo
Yo olermo dvonsf Ao afyphiants' Slismonita Yoo [acihty
VS SR YN aolvameisry MWM;/Z, YA arenohirs
Yo ok s Soon o o gy conts. |
» YK sy Yo VA /szw/a alt a;‘/ﬂe/n%
S und enYphbrken VA4 o/ 2 36 of o
Commpomitn’ Cwe chshre Ayvorgomony %A (o “CTRA") an ared]
ém z?A‘AA%ld. OQ\ WWM/ % %Mmac%/ﬂ'r: 7 %
/\-MCLMO/ o~ erx¥oamore M/MW MAA«L/\W&/ Yo



kdoran
Rectangle


e biebs /o ¥ a :
e /tmam//rf Hhae arel

omel AL
KWM/A;MZ:;L). 7% a/v an¥ atbro comran e clh ¥,
W;z yﬁﬁw/ e M/W%Q%%Wa%m as well
an &'2 cucbhovs anel Naltbholdovrs 4 / So be
Z‘:éwo( S Sramracteon | %%M/mﬂ/ 2 o
ce cn Ko
g
r%/h&/ )é% MM\X’
q;;ﬁ;;(‘ﬁvﬁ;wa% mw&ye% Vo 7 ’
iy VAR //M'L&LW /J&M”/MW%
y | et eptads o S wrendd - 20
7 e loasinerr and o ararceonsqd Yeon ‘7"‘/
- WMW&M\d b holetere . 7. %\%f\ 79/:@1/&—(
m, %C ai;?\%:[') /¢ se lle yran-5
erallo;(2) Se s yron¥ M&Wad
;720&%)‘04/%/ V%AWQ/AO/OLVVI " a%‘ arel [3)9{0
Y ¥k Sesllosrert o me %W/MM

2 ‘Jj%cmw. S am padfud YHKaY catd
e " 2 e
wi R Co ttle mas¥ |
7L apamat e ffi] o Y coron
L kL ki !
Q,ZZM O (g2 vatue S ol
m W%%/:WWW Yo slontefyy a
IQ\OZOM‘ZJ@\/«% W@M’émﬁ%’)mmﬂ%wbﬁ
20, o albob AtOGnes Ko e L
o \


kdoran
Rectangle

kdoran
Rectangle


NSP& and CW/P. Jibs ubbtloment acvamees ¥Yha CCRAA.
ww&)a/\aSCAz 3@7 9&”
/mﬂm%wﬂzéw&/m% e
%p&&afmmmwwg o/%éa W&W (/M?
A v f .
A8 sah e Etobud M%wwm%ﬂa,zﬁm/ws Yhe rogomremnts
p/j/dlefw and. N ar0radlnsrs and ¢ WMMM%

W o) b A L/ nde %Wﬂm Flo fans holethyrs
o o0 2 copemie tr¥oresY e Y 2@/&444«%/%

Ce¥Vlmort (2 alop Yo ol

of/mfxmmfaa/\g 75’% /ﬁnzk Wi\?ﬁ‘;:f?i‘%
W) vy or )ma_atdzvﬁo»r\%% Nz abeove
Yo (Bendt—can MWMQW%MMJ

m/wm%ua{% 73/»5«4@»\)% ool e ANt leotinldind
& PYP-T2
Ao nhonenef arco ontd le Qéaamk‘]

Wv %%/V/’GMGMP

antd bee
%W,W%‘mﬁﬁw«
WWMM YAr Labibten and ob .
Wmﬂy%%%w%wﬁw

ol KLamaacshons st YS! Yo 275

AN wrdlin. .6 (2) o7 Yo
Mt)/e/)% W%Z 5 %/

&Wﬁ% T
o araLagans Yo il o plan on o cordintsf Fese,



kdoran
Rectangle

kdoran
Rectangle


W%ﬁ a/\%w@?/\:;%/%ﬂw% cma&
Kornen anre| &Mﬂaﬁfammmwwf on Aewth
MMWWW//7 CEAA i A

will o Note an erdon fin s e Woon 19 G

PBared on Fe b ubpecd o e

A o~ Ve
ik G K arpect Yo Yo MRI Solplomnt, He
ML cAloamn en aeq %@’E’WMQAL
WW% Voo valus ! allocated Yo
%'/;y" ﬁ/%mmzhimh/\mwwmk
W 7 . Y MPrl e lewmert-
M dies q Aasr =, 9/94{0-7)/@44:9‘7
arel alloon %%W%WW%W%%A-A
%6mm,%/uﬂ_l SV esrort L4 anrel

Maaorah. grel - %Ww Vo CcAAl

Her abro Mere o apyplcarts 3o
ANateefoldpys FHUIPD P AAOMA

guabjcaton kb , He %MZ)W%
P e Hho He 4y of oo, whch
ayyﬂoww/ Vadlay, Ao ne¥ comentea ‘)/aém? 7%



kdoran
Rectangle


/WA/ymwM Q/wwmu,%o/l\/ Vhe 6tobal CHlosrerns oo A2y
Skl | pund J%We/ e Cramrationn and
Lo WMMS %@é/zu% Yot ata
/&m&% ﬂmfe /\ ZZ;Z‘// 20,5, Vi a_/apm%
[0 are abre wab 77/}1/@:/2/( an eyl or
Wﬁna Aamareons alel YA olifpsmma¥eon
ZW PR 2y bk ane Yo be addyrrvud
ik Larnurg -
K G o T



TAB 7



SUPERIOR COURT

(Commercial Division)

CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

Ne: 500-11-057094-191

DATE: October 7, 2019

PRESIDING: THE HONOURABLE LOUIS J. GOUIN, J.S.C.

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, ¢. C-36, AS AMENDED:
STORNOWAY DIAMOND CORPORATION
-&-
STORNOWAY DIAMONDS (CANADA) INC.
~&-
ASHTON MINING OF CANADA INC.
-&-
FCDC SALES AND MARKETING INC.
Petitioners
-&-
COMPUTERSHARE TRUST COMPANY OF CANADA
-&-
DIAQUEM INC.
-&-
INVESTISSEMENT QUEBEC
-&-
FONDS DE SOLIDARITE DES TRAVAILLEURS DU QUEBEC
-&-




FONDS REGIONAL DE SOLIDARITE F.T.Q. NORD-DU-QUEBEC, SOCIETE EN
COMMANDITE

&

NATION CRIE DE MISTISSINI

-&-

GRAND CONSEIL DES CRIS (EEYOU ISTCHEE)
-&-

ADMINISTRATION REGIONALE CRIE

-&-

CATERPILLAR FINANCIAL SERVICES LIMITED
-&-

CHUBB LIFE INSURANCE COMPANY OF CANADA
-&-

BANK OF NOVA SCOTIA

-&-

XEROX CANADA LTD.

-&-

ATLAS COPCO CANADA INC.

-&-

CWB NATIONAL LEASING INC.

-&-

OSISKO GOLD ROYALTIES LTD

-&-

CDPQ RESOURCES INC.

-&-

TF R&S CANADA LTD.

-&-

ALBION EXPLORATION FUND LLC
-&-




WASHINGTON STATE INVESTMENT BOARD

TSXINC.

-&-

ATTORNEY GENERAL OF CANADA
-&-

QUEBEC REVENUE AGENCY

-&-

THE DIRECTOR APPOINTED PURSUANT TO THE CANADA BUSINESS
CORPORATIONS ACT

-&-

THE REGISTRAR OF THE REGISTER OF PERSONAL AND MOVABLE REAL
RIGHTS OF QUEBEC, represented by the QUEBEC MINISTRY OF JUSTICE

-&-

11641603 CANADA INC.

-&-

11641638 CANADA INC.

-&-

11641735 CANADA INC.

-&-

11272420 CANADA INC.

-&-

THE MINISTER OF ECONOMY, SCIENCE AND INNOVATION OF QUEBEC
-&-

THE MINISTER OF FINANCE AND ECONOMY OF QUEBEC

-&-

THE LAND REGISTRAR FOR THE REGISTRY OFFICE FOR THE REGISTRATION




DIVISION OF SEPT-ILES

&

THE REGISTRAR OF PUBLIC REGISTER OF REAL AND IMMOVABLE MINING
RIGHTS KEPT BY THE MINISTERE DE L’ENERGIE ET DES RESSOURCES
NATURELLES (QUEBEC)

-&-

Mis-en-cause

DELOITTE RESTRUCTURING INC.

Monitor

APPROVAL AND VESTING ORDER

[2]
3]

ON READING the Petitioners’ Motion Seeking (i) Extension of the Stay of
Proceedings, (i) Amendment and Restatement of the Initial Order; and (iij) Leave
to Enter Into the Participating Streamers/Diaquem Transaction with Issuance of
an Approval and Vesting Order and Ancillary Relief (the "Motion"), the affidavit
and the exhibits in support thereof, as well as the Report of the Monitor dated
October 2, 2019 (the "Report");

SEEING the service of the Motion;
SEEING the submissions of Petitioners' attorneys;

SEEING that it is appropriate to issue an order approving: the purchase and sale
and other transactions (the "Purchase and Sale Transactions") contemplated in
the agreement entitled Share Purchase Agreement dated October 6, 2019 (the
"Purchase Agreement") by and between the Petitioners, as vendor, and
11272420 Canada Inc. (the "Purchaser"), as purchaser, copy of which is
attached as Schedule "A" to this Order, forming part hereof, including the pre-
closing reorganization transactions contemplated in Exhibit A thereto (the "Pre-
Closing Reorganization" and, collectively with the other transactions
contemplated in the Purchase Agreement, the "Transactions");




WHEREFORE, THE COURT:

[5]
[6]

GRANTS the Motion.

ORDERS that, unless otherwise indicated or defined herein, capitalized terms
used in this Order shall have the meanings given to them in the Purchase

Agreement and/or in the Initial Order and/or Initial Motion, as extended, amended
and restated from time to time.

PURCHASE AGREEMENT:

[7]

AUTHORIZES and APPROVES the execution by the Petitioners of the Purchase
Agreement and the completion of the Transactions, with such alterations,
changes, amendments, deletions or additions thereto, as may be agreed to with
the consent of the Monitor.

PRE-CLOSING REORGANIZATION

[8]

AUTHORIZES the Petitioners (including Mises en cause 11641603 Canada Inc.,
11641638 Canada Inc. and 11641735 Canada Inc. as the case may be) to
implement and complete the Pre-Closing Reorganization contemplated in
Exhibit A to the Purchase Agreement, in the sequence provided for therein.

AUTHORIZES the Petitioners (including Mises en cause 11641603 Canada Inc.,
11641638 Canada Inc. and 11641735 Canada Inc. as the case may be), in
completing the transactions contemplated in the Pre-Closing Reorganization:

a) to execute and deliver any documents and assurances governing or giving
effect to the Pre-Closing Reorganization as the Petitioners, in their
discretion, may deem to be reasonably necessary or advisable to
conclude the Pre-Closing Reorganization, including the execution of such
deeds, contracts or documents, as may be contemplated in the Purchase
Agreement and all such deeds, contracts or documents are hereby
ratified, approved and confirmed; and

b) to take such steps as are, in the opinion of the Petitioners, necessary or
incidental to the implementation of the Pre-Closing Reorganization.

ORDERS AND DECLARES that the Petitioners (including Mises en cause
11641603 Canada Inc., 11641638 Canada Inc. and 11641735 Canada Inc. as
the case may be) are hereby permitted to execute and file articles of amendment,
amalgamation, continuance or reorganization or such other documents or
instruments as may be required to permit or enable and effect the Pre-Closing
Reorganization and that such articles, documents or other instruments shall be




[12]

deemed to be duly authorized, valid and effective notwithstanding any
requirement under federal or provincial law to obtain director or shareholder
approval with respect to such actions or to deliver any statutory declarations that

may otherwise be required under corporate law to effect the Pre-Closing
Reorganization.

ORDERS AND DECLARES that this Order shall constitute the only authorization
required by the CCAA Parties to proceed with the Pre-Closing Reorganization
and that no director, shareholder or regulatory approval shall be required in
connection with any of the steps contemplated pursuant to the Pre-Closing
Reorganization save for those contemplated in the Purchase Agreement.

ORDERS the Director appointed pursuant to Section 260 of the CBCA to accept
and receive any articles of amendment, amalgamation, continuance or
reorganization or such other documents or instruments as may be required to
permit or enable and effect the Pre-Closing Reorganization contemplated in the
Purchase Agreement, filed by either the CCAA Parties, as the case may be;

SALE APPROVAL

[13]

[14]

[15]

[16]

AUTHORIZES the Petitioners (including Mises en cause 11641603 Canada Inc.,
11641638 Canada Inc. and 11641735 Canada Inc. as the case may be), the
Vendor, the Monitor, as the case may be, and the Purchaser to perform all acts,
sign all documents and take any necessary action to execute any agreement,
contract, deed, provision, transaction or undertaking stipulated in the Purchase
Agreement and any other ancillary document which could be required or useful to
give full and complete effect thereto.

ORDERS and DECLARES that this Order shall constitute the only authorization
required by the Petitioners and the Vendor, as the case may be, to proceed
with the Pre-Closing Reorganization, the Purchase and Sale Transactions, the
other Transactions and that no shareholder or regulatory approval, if applicable,
shall be required in connection therewith.

ORDERS and DECLARES that the Vendor, in consummating the transactions
contemplated by the Purchase Agreement, which is a "related party transaction"
for purposes of Multilateral Instrument 61-101 - Protection of Minority Security
Holders in Special Transactions ("Ml 61-101") and subject to a court order under
applicable bankruptcy or insolvency laws, is not required to comply with both the
formal valuation and minority approval requirements under Sections 5.4 and 5.6,
respectively, of Ml 61-101.

ORDERS and DECLARES that upon the issuance of a Monitor's certificate
substantially in the form appended as Schedule "B" hereto (the "Certificate"),




[17]

all right, title and interest in and to the Purchased Shares, the COA and the MSA

shall vest absolutely and exclusively in and with the Purchaser, free and clear of
and from any and all claims, Liabilities (direct, indirect, absolute or contingent),
obligations, taxes, prior claims, right of retention, liens, security interests,
charges, hypothecs, frusts, deemed frusts (statutory or otherwise), judgments,
writs of seizure or execution, notices of sale, contractual rights (including
purchase options, rights of first refusal, rights of first offer or any other pre-
emptive contractual rights), encumbrances, whether or not they have been
registered, published or filed and whether secured, unsecured or otherwise
(collectively, the "Encumbrances"'), including without limiting the generality of
the foregoing all Encumbrances created by order of this Court and all charges, or
security evidenced by registration, publication or filing pursuant to the Civil Code
of Québec in movable / immovable property, excluding however, the permitted
encumbrances listed on Schedule "C" hereto (the "Permitted Encumbrances")
and, for greater certainty, ORDERS that all of the Encumbrances affecting or
relating to the Purchased Shares, other than the Permitted Encumbrances, be
cancelled and discharged as against the Purchased Shares, in each case
effective as of the applicable time and date of the Certificate.

ORDER and DECLARES that upon the issuance of the Certificate, any
agreement, contract, plan, indenture, deed, certificate, subscription right,
conversion rights, pre-emption rights or other document or instrument governing
and/or having been created, granted in connection with the Purchased Shares
and/or the share capital of SDCI, Ashton and FCDC shall be deemed terminated
and cancelled.

ORDERS the Land Registrar of the Land Registry Office for the Registry Division
of Sept-lles and the Registrar of the Public Register of Real and Immovable
Mining Rights (known as GESTIM Plus), upon presentation of the Certificate and
a certified copy of this Order accompanied by the required application for
registration and upon payment of the prescribed fees, to publish this Order and
cancel the Encumbrances listed in Schedule "D" on the immovable properties
identified therein.

ORDERS the Quebec Personal and Movable Real Rights Registrar, upon
presentation of the required form with a true copy of this Order and the
Certificate, to strike the registration listed in Schedule "D".

ORDERS and DECLARES that upon the issuance of the Certificate, Purchaser
and AmalCo (including any predecessor corporations) shall be deemed released
from any and all claims, liabilities (direct, indirect, absolute or contingent) or




[21]

obligations with respect {0 any taxes (including penaities and interest thereon) of,

or that relate to, the Vendor, including without limiting the generality of the
foregoing all taxes that could be assessed against Purchaser and Amalco
(including any predecessor corporations) pursuant to section 160 of the Income
Tax Act (Canada), or any provincial equivalent, in connection with the Vendor.

ORDERS that upon issuance of the Certificate, all Persons shall be deemed to
have waived any and all defaults of the CCAA Parties then existing or previously
committed by the CCAA Parties or caused by the CCAA Parties, directly or
indirectly, or non-compliance with any covenant, positive or negative pledge,
warranty, representation, term, provision, condition or obligation, express or
implied, in any contract, credit document, agreement for sale, lease or other
agreement, written or oral, and any and all amendments or supplements thereto,
existing between such Person and the CCAA Parties arising from the filing by the
CCAA Parties under the CCAA or the completion of the Transactions, and any
and all notices of default and demands for payment under any instrument,
including any guarantee arising from such default, shall be deemed to have been
rescinded.

ORDERS that the implementation of the Transactions shall be deemed not to
constitute a change in ownership or change in control under any financial
instrument, loan or financing agreement, executory contract or unexpired lease
or contract, lease or agreement in existence on the Effective Date and to which
the CCAA Parties are a party.

ORDERS and DIRECTS the Monitor to file with the Court a copy of the
Certificate, no later than one business day after the issuance thereof.

DECLARES that upon the filing of the Certificate, the Purchase and Sale
Transactions shall be deemed to constitute and shall have the same effect as a
sale under judicial authority as per the provisions of the Code of Civil Procedure
and a forced sale as per the provisions of the Civil Code of Quebec.

CCAA PETITIONERS

[23]

ORDERS that upon filing of the Monitor’s Certificate:

a) 11641638 Canada Inc. and 11641735 Canada Inc. are companies to
which the CCAA applies;

b) 11641638 Canada Inc. and 11641735 Canada Inc. shall be added as
Petitioners in these CCAA proceedings and any reference in any Order of
this Court in respect of these CCAA proceedings to a "Petitioner", the
"Petitioners" or “CCAA Parties” shall refer to 11641638 Canada Inc. and




11641735 Canada inc., mutadis mutandis, and, for greater certainty, each
of the Charges (as such term is defined in the Initial Order) shall constitute

a charge on the property of 11641638 Canada Inc. and 11641735 Canada
Inc.; and

SDCI, Ashton, FCDC and 11641603 Canada Inc., as amalgamated shall
each be deemed to cease to be Petitioners in these CCAA proceedings,
and each such entity shall be deemed to be released from the purview of
any Order of this Court granted in respect of these CCAA Proceedings,
save and except for the present Order the terms of which (as they related
to any such entity) shall continue to apply in all respects.

[26] ORDERS that upon the issuance of the Certificate and in accordance with the
terms of the Purchase Agreement:

a)

all Excluded Assets shall vest absolutely and exclusively in 11641638
Canada Inc. and all Encumbrances shall continue to attach to the
Excluded Assets with the same nature and priority as they had
immediately prior to their transfer;

all debts, liabilities, obligations, indebtedness, contracts, leases,
agreements, and undertakings of any kind or nature whatsoever (whether
direct or indirect, known or unknown, absolute or contingent, accrued or
unaccrued, liquidated or unliquidated, matured or unmatured or due or not
yet due, in law or equity and whether based in statute or otherwise) of
Amalco, whether direct or indirect, known or unknown, absolute or
contingent, accrued or unaccrued, liquidated or unliquidated, matured or
unmatured or due or not yet due, in law or equity and whether based in
statute or otherwise (collectively, "Obligations") other than the Assumed
Liabilities (all such Obligations that are not expressly identified in the
Purchase Agreement as being Assumed Liabilities being referred to as the
"Excluded Liabilities") shall be transferred to, assumed by and vest
absolutely and exclusively in, 11641735 Canada Inc. such that, at the time
provided for in the Pre-Closing Reorganization and before the Closing
Date, the Excluded Liabilities shall be novated and become obligations of
11641735 Canada Inc. and not obligations of AmalCo, and AmalCo shall
be forever released and discharged from such Excluded Liabilities, and all
Encumbrances securing Excluded Liabilities shall be forever released and
discharged, it being understood that nothing in the present Order shall be
deemed to cancel any of the Permitted Encumbrances, as applicable to
AmalCo (including any predecessor corporations);




c) the commencement or prosecution, whether directly, indirectly,
derivatively or otherwise of any demands, claims, actions, counterclaims,
suits, judgements, or other remedy or recovery with respect to any
indebtedness, liability, obligation or cause of action against Amalco in
respect of the Excluded Liabilities shall be permanently enjoined;

d) the nature of the Obligations retained by Amalco including, without
limitation, their amount and their secured or unsecured status, shall not be
affected or altered as a result of the Purchase Agreement or the steps and
actions taken in accordance with the terms thereof;

e) the nature and priority of the Excluded Liabilities, including, without
limitation, their amount and their secured or unsecured status, shall not be
affected or altered as a result of their transfer to and assumption by
11641638 Canada Inc. and/or 11641735 Canada Inc.; and

f) any person that, prior to the Closing Date, had a valid right or claim
against AmalCo in respect of the Excluded Liabilities (each a "Claim")
shall no longer have such Claim against AmalCo, but will have an
equivalent Claim against 11641638 Canada Inc. and/or 11641735 Canada
Inc. in respect of the Excluded Liabilities from and after the Closing Date
in its place and stead, and, nothing in this Order limits, lessens or
extinguishes the Excluded Liabilities or the Claim of any person as against
11641638 Canada Inc. and/or 11641735 Canada Inc.

RELEASES

[27]

ORDERS that effective upon the filing of the Certificate, (i) the present and
former directors, officers, employees, legal counsel and advisors of the
Petitioners (including for purpose of clarity 11641638 Canada Inc., 11641735
Canada Inc. and AmalCo), (ii) the Monitor and its legal counsel, and (jii) the
Streamers under the Stream Agreement, Diaguem Inc. and Investissement
Québec, including in each case their respective directors, officers, employees,
legal counsel and advisors (the persons listed in (i), (i) and (jii) being collectively
the "Released Parties") shall be deemed to be forever irrevocably released and
discharged from any and all present and future claims (including, without
limitations, claims for contribution or indemnity), liabilities, indebtedness,
demands, actions, causes of action, counterclaims, suits, damages, judgments,
executions, recoupments, debts, sums of money, expenses, accounts, liens,
taxes, recoveries, and obligations of any nature or kind whatsoever (whether
direct or indirect, known or unknown, absolute or contingent, accrued or
unaccrued, liquidated or unliquidated, matured or unmatured or due or not yet
due, in law or equity and whether based in statute or otherwise) based in whole




or in_part _on any act or omission, iransaction, dealing or other occurrence
existing or taking place prior to the issuance of the Certificate or completed
pursuant to the terms of this Order and/or in connection with the Transactions, in
respect of the Petitioners or their assets, business or affairs wherever or however
conducted or governed, the administration and/or management of the Petitioners,
the Stream Agreement, the Diagquem Loan Agreement, the Diagquem Royalty
Agreement and these proceedings (collectively, the "Released Claims"), which
Released Claims are hereby fully, finally, irrevocably and forever waived,
discharged, released, cancelied and barred as against the Released Parties,
provided that nothing in this paragraph shall waive, discharge, release, cancel or
bar any claim against the Directors and Officers of the Petitioners that is not
permitted to be released pursuant to section 5.1(2) of the CCAA.

ORDERS that, notwithstanding:
a) the pendency of these proceedings;

b) any applications for a bankruptcy order now or hereafter issued pursuant
to the Bankruptcy and Insolvency Act (Canada) (the "BIA") in respect of
the Petitioners, 11641638 Canada Inc., 11641735 Canada Inc. or Amaico
and any bankruptcy order issued pursuant to any such applications; and

c) any assignment in bankruptcy made in respect of the Petitioners,
11641638 Canada Inc., 11641735 Canada Inc. or Amalico,

the implementation of the Pre-Closing Reorganization (including the transfer of
the Excluded Assets to 11641638 Canada Inc. and the transfer of the Excluded
Liabilities to 11641638 Canada Inc. and/or to 11641735 Canada Inc.) and the
implementation of the Purchase and Sale Transactions under and pursuant to
the Purchase Agreement (i) shall be binding on any trustee in bankruptcy that
may be appointed in respect of the Petitioners, 11641638 Canada Inc.,
11641735 Canada Inc. or Amalco and shall not be void or voidable by creditors
of the Petitioners, 11641638 Canada Inc. or 11641735 Canada Inc., as
applicable, (ii) shall not constitute nor be deemed to be a fraudulent preference,
assignment, fraudulent conveyance, transfer at undervalue, or other reviewable
transaction under the BIA or any other applicable federal or provincial legislation,
and (jii) shall not constitute nor be deemed to be oppressive or unfairly prejudicial
conduct by the Petitioners or the Released Parties pursuant to any applicable
federal or provincial legislation.

THE MONITOR

[29]

PRAYS ACT of the Monitor's Second Report.




[30]

ORDERS that the Monitor, in addition io its prescribed rights and obligations
under the CCAA, is authorized, entitled and empowered to assign or cause to be
assigned, at any time after the Closing Date, Stornoway Diamond Corporation,
11641638 Canada Inc. and 11641735 Canada Inc. into bankruptcy and the
Monitor shall be entitled but not obligated to act as trustee in bankruptcy thereof.

DECLARES that, subject to other orders of this Court, nothing herein contained
shall require the Monitor to occupy or to take control, or to otherwise manage all
or any part of the assets of the Petitioners. The Monitor shall not, as a result of
this Order, be deemed to be in possession of any assets of the Petitioners within

the meaning of environmental legislation, the whole pursuant to the terms of the
CCAA.

DECLARES that the Monitor shall incur no liability as a result of acting in
accordance with this Order, other than any liability arising out of or in connection
with the gross negligence or wilful misconduct of the Monitor.

DECLARES that no action lies against the Monitor by reason of this Order or the
performance of any act authorized by this Order, except by leave of the Court.
The entities related to the Monitor or belonging to the same group as the Monitor
shall benefit from the protection arising under the present paragraph.

GENERAL

[34]

[37]

ORDERS that the Purchaser shall be authorized to take all steps as may be
necessary to effect the discharge of the Encumbrances as against the assets of
AmalCo. :

DECLARES that this Order shall have full force and effect in all provinces and
territories in Canada.

DECLARES that the Monitor shall be authorized to apply as it may consider
necessary or desirable, with or without notice, to any other court or administrative
body, whether in Canada, the United States of America or elsewhere, for orders
which aid and complement the Order and, without limitation to the foregoing, an
order under Chapter 15 of the U.S. Bankruptcy Code, for which the Monitor shall
be the foreign representative of the Debtor. All courts and administrative bodies
of all such jurisdictions are hereby respectfully requested to make such orders
and to provide such assistance to Monitor as may be deemed necessary or
appropriate for that purpose.

REQUESTS the aid and recognition of any court or administrative body in any
Province of Canada and any Canadian federal court or administrative body and
any federal or state court or administrative body in the United States of America




and any court or administrative body elsewhere, to act in aid of and to be

complementary to this Court in carrying out the terms of the Order.

[38] ORDERS the provisional execution of the present Order notwithstanding any
appeal and without the requirement to provide any security or provision for costs
whatsoever.

THE WHOLE WITHOUT COSTS.

(e Ve isa

The Honourable L@(ns J Gouin, J.S.C.

Date of hearing: October 7, 2019

Mtres. Luc Morin & Arad Mojtahedi
Norton Rose Fulbright Canada LLP
Attorneys for the Petitioners

Mtres. Guy P. Martel & Danny Duy Vu

Stikeman Elliott LLP

Attorneys for the Mises-en-cause Osisko Gold Royalties Ltd, CDPQ Ressources Inc.,
TF R&S Canada Ltd. (formerly 10782343 Canada Lid.), Albion Exploration Fund LLC
and Washington State Investment Board

Mtre Jocelyn Perreault
McCarthy Tétrault LLP
Attorneys for the Mises-en-cause Investissement Québec and Diaquem

Mtres. Sandra Abitan & Julien Morissette
Osler Hoskin Harcourt LLP

Attorneys for the Monitor
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Agreement) in the Purchaser, (vii) granting the Payables Charge (as defined below), and (viii)

granting certain related relief, was heard this day in writing at Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Seventh McLeod Affidavit,
the sixth report of PricewaterhouseCoopers Inc., in its capacity as monitor of the Applicants (the
“IMonitor™), dated April 16,2020, and on hearing the submissions of counsel for the Applicants,
the Monitor, the Purchaser, the DIP Lender and such other counsel as were present, no one else
appearing although duly served as appears from the affidavit of service of Karin Sachar sworn
April 16, 2020:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record is hereby abridged and validated so fhat this Motion is properly refurnable today
and hereby dispenses with further service thereof.

DEFINED TERMS

2. THIS COURT ORDERS that capitalized terms used in this Order and not otherwise
defined herein have the meaning aseribed lo them in the Seventh McLeod Affidavit and/or the
Sale Agreement and/or the Second Amended and Restated Initial Order of this Court in the
within proceedings dated December 2, 2019 (as amended and restated on December 16, 2019

and otherwise modified, the “Initial Order™), as applicable.
APPROVAL AND VESTING

3 THIS COURT ORDERS AND DECLARES that the Sale Agreement and the
Transactions are hereby approved and the execution of the Sale Agreement by Wayland and
Maricann is hereby authorized and approved, with such minor amendments as (he parlies thereto
may deem necessary, with the approval of the Monitor and the DIP Lender. The Applicants are
hereby authorized and directed to perform their obligations under the Sale Agreement and to take
such additional steps and execute such additional documents as may be necessary or desirable for
the completion of the Transactions and for the conveyance of the Maricann Shares to the

Purchaser,



4, THIS COURT ORDERS AND DECLARES that this Order shall constitute the only

authorization required by the Applicants to proceed with the Transactions (including, for

certainty, the Pre-Closing Reorganization) and that no shareholder or other approval shall be

required in connection therewith,

5. THIS COURT ORDERS AND DECLARES that, upon the delivery of the Monitor’s
certificate (the “Monitor’s Certificate”) to the Purchaser (the “Effective Time"), substantially

in the form attached as Schedule “A” hereto , the following shall occur and shall be deemed to

have occurred at the Effective Time in the following sequence:

@

(b)

(©)

first, all of Maricann’s right, title and interest in and to the Excluded Assets shall
vest absolutely and exclusively in Residual Co, and all Claims and Encumbrances
(each as defined below) shall continue to attach to the Excluded Assets with the

same nature and priority as they had immediately prior to their transfer;

second, (i) all of Wayland's right, fitle and interest in and to the Transferred
Assels shall vest absolutely and exclusively in Maricann free and clear of and
from any and all Clains and Encumbrances (sach as defined below); and (ii) all
Assumed Liabilities which are to be assigned by Wayland fo, and assumed by
Maricann pursuant to the Sale Agreement shall be and are hereby assigned to,
assumed by and shall vest absolutely and exclusively in Maricann; and for greater
certainty, this Cowt orders that all of the Encumbrances affecting or relating to
the Transferred Asscts are hersby expunged and discharged as against the

Transferred Assets;

third, all Excluded Contracts and Excluded Liabilities (which, for certainty
includes all debts, liabilities, obligations, indebtedness, contracts, leases,
agreements, and undertakings of any kind or nature whatsoever (whether direct or
indirect, known or unknown, absolute or contingent, acerued or unaccrued,
liquidated or unliquidated, matured or unmatured or due or not yet due, in law or
equity and whether based in statute or otherwise) of Maricann other than the
Assumed Liabilities) shall be transferred to, assumed by and vest absolutely and
exclusively in, Residual Co such that the Excluded Confracts and Excluded

Liabilities shall become obligations of Residual Co and shall no longer be



(d)

(e)

s

obligations of Maricann, and Maricann and all of ifs assets, licenses, undertakings
and properties of every nature and kind whatsoever and wherever situate
(including, for certainty, the Transferred Assets and the Retained Asscts, the
“Maricann Property”) shall be and are hereby forever released and discharged
from such Excluded Contracts and Excluded Liabilities and all related Claims (as
defined below), and all Encumbrances (as defined below) affecting or relating to
the Maricann Property are hereby expunged and discharged as against the

Maricann Property,

fourth, all options, conversion privileges, equity-based uawards, warrants,
securities, debentures, loans, notes or other rights, agreements or commitments of
any character whatsoever that are held by any Person (as defined below) and are
convertible or exchangeable for any securities of Maricann or which require the
issuance, sale or transfer by Maricann, of any shares or other securties of
Maricann, or otherwise evidencing a right to acquire the Maricann Shares and/or
the share capital of Maricann, or otherwise relating thereto, shall be deemed

terminated and cancelled; and

fifth, all of the right, title and interest in and to the Maricann Shares shall vest
absolutely in the Purchaser, free and clear of and from any and all securify
interests (whether contractual, statutory, or otherwise), hypothecs, mortgages,
trusts or deemed trusts (whether contractual, statutory, or otherwise), liens,
executions, levies, charges, or other financial or menetary claims, whether or not
they have attached or been perfected. registered or filed and whether secured,
unsecurad or otherwise (collectively, the “Clahns”) including, without limiting
the generality of the foregoing: (i) any encumbrances or charges created by the
Initial Order, the KERP & SISP Approval Order of this Court dated January 13,
2020, or any other Order of the Court; (if) all charges, security interests or claims
avidenced by registrations pumsuant to the Personal Property Security Act
(Ontario) or any other personal properly registry system; and (iii) those Claims
listed on Schedule “B” hereto (all of which are collectively referred to as the
“Encumbrances”, which termn shall not include the permitted encumbrances,

easements and restrictive covenants listed on Schedule “C” hereto) and, for
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greater certainty, this Court orders that all of the Encumbrances aftecting or
relating to the Maricann Shares are hereby expunged and discharged as against

the Maricann Shares; and

® sixth, Maricann shall and shall be deemed to cease to be an Applicant in these
CCAA proceedings, and Maricann shall be deemed to be released from the
purview of the Initial Order and all other Orders of this Court granted in respect
of these CCAA proceedings, save and except for this Order the provisions of

which (as they relate to Maricann) shall continue to apply in all respects.

6. THIS COURT ORDERS that upon the registration in the Land Registry Office #37 for
the Land Titles Division of Norfolk (Simecoe) of an Application for Vesting Order in the form
prescribed by the Land Titles et (Ontario) and/or the Land Regisiration Reform Act (Ontario),
the Land Registrar is hereby directed to vacate and expunge from title to the subject real property
identified in Schedule *D* hereto (the “Real Property”) all of the Claims listed in Schedule “B™

hereto.

T THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of

the Monitor's Certificate, forthwith after delivery thereof in connection with the Transactions.

8. THIS COURT ORDERS that the Monitor may rely on written notice fiem Wayland and
the Purchaser regarding the fulfillment of conditions to closing under the Sale Agreement and
shall have no liability with respect to delivery of the Monitor’s Cerfificate.

9. THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims, the net proceeds from the sale of the Maricann Shares (including, for greater certainty,
the net proceeds realized from the Cash Payment and any Conditional Payments) (the
“Proceeds”) shall stand in the place and stead of the Maricann Shares, and that from and after
the delivery of the Monitor’s Certificate and the payment of the Priority Payments pursuant to
paragraph 27 hereof, all Claims and Encumbrances shall attach to the retnaining Proceeds, if any,
following the payment of the Priority Payments with the same priority as they had with respect to
the Maricann Shares immediately prior to the sale, as if the Maricann Shares had not been sold
and remained in the possession or control of the Person having that possession or control

immediately prior to the sale.



10, THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Applicants or the Monitor, as the case
may be, is authorized, permitted and directed to, at the Effective Time, disclose to the Purchaser
all human resources and payroll information in Maricann's records pertaining to past and current
employees of Maricann, The Purchaser shall maintain and protect the privacy of such
information in accordance with applicable law and shall be entitled to use the personal
information provided to it in a manner which is in all material respects identical to the prior use

of such information by Maricann,

11. THIS COURT ORDERS AND DECLARES that, at the Effective Time and without
limiting the provisions of paragraph 5 hereof, the Purchaser and Maricann shall be deemed
released fromn any and all claims, liabilities (direct, indirect, absolute or contingent) or
obligations with respect fo any Taxes (including penalties and interest thereon) of, or that relate
to, the Applicants (provided, as it relates to Maricann, such release shall not apply to Taxes in
respect of the business and operations conducted by Maricann afler the Effective Time),
including without limiting the generality of the foregoing all taxes that could be assessed against
the Purchaser or Maricann (including its affiliates and any predecessor corporations) pursuant to
section 160 of the Income Tax det (Canada), or arty provincial equivalent, in connection with the

Applicanfs.

12. THIS COURT ORDERS that except to the extent expressly contemplated by the Sale
Agreement, all Contracts to which Maricann is a party upon delivery of the Monitor’s Certificate
(including, for certainty, those Contraets constituting Transferred Assets) will be and remain in
full force and effect upon and following delivery of the Monitor’s Certificate and no individual,
firm, corporation, governmental body or agency, or any other entity (all of the foregoing,
collectively being “Persons™ and cach being a “Person”™) who is a party to any such arrangement
may accelerate, terminate, rescind, refuse to perform or otherwise repudiate its obligations
thereunder, or enforce or exercise any right (including any right of set-off, dilution or other
remedy) or make any demand under or in respeet of any such arrangement and no automatic

termination will have any validity or effect, by reason of’

(a)  any event that occurred on or prior to the delivery of the Monitor’s Certificate and

is not continuing that would have entitled such Person to enforce these rights or
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remedies (including defaults or events of default arising as a result of the

insolvency of any Applicant);

(b)  the insolvency of any Applicant or the fact that the Applicants sought or obfained
reliefunder the CCAA;

() any comprormises, releases, discharges, cancellations, transactions, arrangetments,
reorganizations or other steps taken or effected pursuant to the Sale Agreement,
the Transactions or the provisions of this Order, or any other Order of the Court in

these proceedings; or

(d)  any transfer or assignment, or any change of control of Maricann arising from the
implementation of the Sale Agreement, the Transactions or the provisions of this
Order,

13, THIS COURT ORDERS, for greater certainty, that (a) nothing in paragraph 12 hereof
shall waive, compromise or discharge any obligations of Maricann in respect of any Assumed
Liabilities, and (b) the designation of any Claim as an Assumed Liability is without prejudice to
Maricann’s right to dispute the existence, validity or quantum of any such Assumed Liability,
and (¢) nothing in this Order or the Sale Agreement shall affect or waive Maricann’s rights and
defences, both legal and equitable, with respect to any Assumed Liability, including, but not
limited to, all rights with respect to entitlements to set-offs or recoupments against such
Assumed Liability.

14. THIS COURT ORDERS that from and after the Effective Time, all Persons shall be
deemed to have waived any and all defaulis of any Applicant then existing or previously
committed by any Applicant, or caused by any Applicant, directly or indirectly, or non-
compliance with any covenant, waranty, representation, undertaking, posifive or negative
pledge, term, provision, condition or obligation, expressed or implied, in any Contract, existing
belween such Person and Maricann (including, for certainty, those Contracts constifuting
Transferred Assels) arising directly or indirectly from the filing by the Applicants under the
CCAA and the implementation of the Transactions, including without limitation any of the
matters or events listed in paragraph 12 hereof and any and all notices of default and demands

for payment or any step or proceeding taken or commenced in connection therewith under a
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Contract shall be deemed to have been rescinded and of no further force or effeet, provided that
nothing herein shall be deemed to excuse Maricann or Wayland from performing their
obligations under the Sale Agreement or be a waiver of defaults by Maricann or Wayland under

the Sale Agreement and the related documents.

15,  THIS COURT ORDERS that from and afler the Effective Time, any and all Persons
shall be and are hereby forever barred, estopped, stayed and enjoined from cormmencing, taking,
applying for or issuing or continuing any and all steps or proceedings, whether directly,
derivatively or otherwise, and including without limitation, administrative hearings and orders,
declarations and assessment, commenced, taken or proceeded with or that may be commenced,
taken or proceeded with against Maricann or the Maricann Property relating in any way to or in
respect of any Excluded Assets or Excluded Liabilities and any other claims, Obligations and

other matters which are waived, released, expunged or discharged pursuant to this Order.
16. THIS COURT ORDERS that, trom and after the Effective Time:

(a) the nature of the Assumed Liabilities retained by Maricann, including, without
limitation, their amount and their secured or unsecured status, shall not be

affected or altered as a result of the Transactions or this Order;

(1) the nature of the Excluded Liabilities, including, without limitation, their amount
and their secured or unsecured status, shall not be affected or altered as a result of

their transfer to Residual Co;

(c)  any Person that prior to the Effective Time had a valid right or claim against
Maricann under or in respect of any Excluded Contract or Excluded Liability
(each an “Excluded Liablility Claim”) shall no Jonger have such right or claim
against Maricann but will have an equivalent Excluded Liability Claim against
Residual Co in respect of the Excluded Contract and Excluded Liability from and
after the Effective Time in its place and stead, and nothing in this Order limits,
lessens or extinguishes the Excluded Liability Claim of any Person as against
Residual Co; and
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(d)  the Excluded Liability Claim of any Person against Residual Co following the
Effective Time shall have the same rights, priority and entitlement as such

Excluded Liability Claim had against Maricann prior to the Effective Titne.
17.  THIS COURT ORDERS AND DECLARES that, as of the Effective Time:
(a) Residual Co shall be a company to which the CCAA applies; and

(b)  Residual Co shall be added as an Applicant in these CCAA proceedings and all
references in any Order of this Court in respect of these CCAA proceedings to
(i)an “Applicant” or the “Applicants” shall refer to and include Residual Co,
mutatis mutandis, and (i) ~Property” shall include the current and future assets,
licenses, undertakings and properties of every nature and kind whatsoever, and
wherever situate including all proceeds thereof, of Residual Co. (the “Residual
Co. Property™), and, for greater cettainty, each of the Charges (as defined in the
Initial Order and including for greater certainty the Payables Charge (as defined

below)), shall constitute a charge on the Residual Co. Propety.
CLOSING FUNDING AND CHARGE

I8  THIS COURT ORDERS that the Closing Funding is hereby approved, and Wayland is
hereby authorized and empowered to obtain and borrow the Closing Funding from the Purchaser
(or one of its Affiliates) (the “Closing Funding Lender”) in accordance with the terms of the
Sale Agreement, provided that such Closing TFunding shall not exceed the aggregate prineipal
amount of $1,000,000 and that the Closing Funding shall be on the terms and subject to the
conditions set forth in the Sale Agreement and, without limitation, shall be used solely for the

purposes set out in the Sale Agreement.

19,  THIS COURT ORDERS that the Closing Funding Lender shall be entitled to the
benefit of and is hereby granted a charge (the “Payables Charge”) on the Property of the
Applicants (including the entitlement of any Applicant to receive the Conditional Payments),
which Payables Charge shall not seoure an obligation that exists before this Order is made. The

Closing Funding Charge shall have the priority set out in paragraph 22 hereof.

20. THIS COURT ORDERS that, notwithstanding any other provision of this Order:
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This motion by the Applicants for an approval and vesting order proceeded before me by Zoom today.
The names of the attendees are listed on the attached counsel slip.

The Applicants seek approval of the transaction whereby Wayne Patrick Consumer Products Ltd (the
Purchaser) will acquire the operating business of the Applicants. The structure of the transaction is partly
by share sale and partly by asset sale. The reason for the structure is to accommodate the licensing
requirements of Health Canada. The order is structured as a reverse vesting order, in which excluded
liabilities and assets will be transferred to “Residualco”, which will then become one of the Applicants in
the CCAA proceeding. Reverse vesting orders have been approved by the courts in other cases: see Re
Stornaway Diamond Corporation et al, Court File No. 500-11-057094- 191
(https://www.insolvencies.deloitte.ca/en) and Re Wayland Group Corp. et al, Court File No. CV-19-
00632079-CL (https://pwc.com/ca/en/car/wayland/assets/wayland-094 042120)

The transaction is the culmination of a stalking horse sales process approved by the court. The motion is
unopposed. The Monitor recommends and supports the transaction in its Fourth Report. In particular, the
Monitor states that the proposed transaction is economically superior to the estimated liquidation value
of the Beleave Group’s assets and operations, will allow the Purchaser to maintain operations and use of
the Cannabis licenses and will provide for continued employment for a majority of the existing
employees. In my view, the transaction satisfies both s. 36(3) of the CCAA and the Soundair test and
should be approved.

The proposed order contains a release of all claims (except pursuant to s. 5.1(2)) of the CCAA) of the
Applicants’ current directors, officers, employees, legal counsel and advisors and of the Monitor and its
legal counsel. | note that the release applies only to the current directors and officers, not the former ones
who are the subject of litigation in British Columba. | am satisfied that the releases are reasonably
connected to the proposed restructuring and are necessary for the successful restructuring of the
Applicants. The release has been specifically disclosed in the motion materials and there has been no
objection to same.

There is an additional release as between the Applicants and the “117 Parties” that has been included on
consent now that the dispute between them has been resolved.

The proposed order further extends the existing stay to November 30, 2020, which is acceptable.

Finally, counsel for the plaintiffs in the BC action advised that the parties are working on and are close to
a resolution in that litigation. | have scheduled a motion for October 1, 2020 before me — 30 minutes
starting at 1 p.m. (confirmed with the CL office) to address the status of that litigation and make
whatever orders are appropriate at that time.

I have signed the AVO and attached it to this email. The order is effective from today’s date and is
enforceable without the need for entry and filing.

)

/1 S |
Coanrx pa
~

Superior Court of Justice (Toronto)


https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.insolvencies.deloitte.ca%2Fen&data=02%7C01%7CDan.wootton%40ca.gt.com%7Cd99b70cb74ac4941bd2008d85be67348%7C296ae2296f104f4aa0d6f390ed73d8e3%7C0%7C0%7C637360392759934323&sdata=L%2BzmE7bcaNVK75NRjZjrj3j4r4YK4eapi%2Bc9iuv4HFk%3D&reserved=0
https://pwc.com/ca/en/car/wayland/assets/wayland-094_042120
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Court File No.CV-20-00642097-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MADAM ) FRIDAY, THE 18"

JUSTICE CONWAY DAY OF SEPTEMBER, 2020

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED

AND IN THE MATTER OF THE COMPROMISE OR ARRANGEMENT OF BELEAVE INC.,
BELEAVE KANNABIS CORP., SEVEN OAKS INC., 9334416 CANADA INC. O/A MEDI-
GREEN AND MY-GROW, BELEAVE KANNABIS ABBOTSFORD INC. AND BELEAVE

KANNABIS CHILLIWACK INC.

(collectively, the “Applicants” and each an “Applicant”)

APPROVAL AND VESTING ORDER
(Motion returnable September 18, 2020)

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (“CCAA"), for an order, among other
things: (i) approving the Amended and Restated Purchase Agreement, dated September 8,
2020 (the “APA"), between Beleave and Wayne Patrick Consumer Products Ltd. (the
“Purchaser”), for the purchase and sale of all of the issued and outstanding shares of Beleave
Kannabis Corp. (“BKC Shares”) and 9334416 Canada Inc. (the “933 Shares” together with the
BKC Shares, the “Subsidiary Shares”) and those assets of Beleave Inc. (“Beleave”) identified
in the APA (the “Transferred Assets”); (i) adding 2775965 Ontario Inc., a subsidiary of
Beleave (“ResidualCo”), as an applicant in the within proceedings in order to carry out the
transaction contemplated by the APA (the “Transaction”); (iii) transferring the Excluded
Liabilities, Excluded Assets, and Excluded Contracts (all as defined in the Share Purchase

Agreement, dated September 8, 2020 among Beleave, BKC and the Purchaser) to, and vesting



the same in ResidualCo; (iv) vesting all of Beleave Parent’s right, title and interest in and to the
Subsidiary Shares and the Transferred Assets in the Purchaser; (v) authorizing Grant Thornton
Limited, in its capacity as court-appointed monitor of the Applicants (the “Monitor”) to act as
trustee in bankruptcy of the Applicants, including ResidualCo (in such capacities, the “Trustee”);
and (vi) extending the stay of proceedings in respect of the Applicants to November 30, 2020
(the “Stay Period”) was heard this day by videoconference due to the COVID-19 pandemic.

ON READING the Applicants’ Notice of Motion, the affidavit of Bill Panagiotakopoulos,
sworn September 9, 2020, and the Fourth Report of the Monitor dated September 17, 2020 (the
“Fourth Report”) and on hearing the submissions of counsel for the Applicants and counsel for
the Monitor and counsel for those other parties appearing as indicated by the counsel slip, no
one appearing for any other party although duly served as appears from the affidavit of service,
filed,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated so that this Motion is properly returnable today and

hereby dispenses with further service thereof.

DEFINED TERMS

2. THIS COURT ORDERS that capitalized terms not otherwise defined herein shall have

meaning ascribed to them in the APA.

APPROVAL AND VESTING

3. THIS COURT ORDERS AND DECLARES that the APA, including the BKC SPA and the
933 SPA, and the Transaction be and are hereby approved and that the execution of the APA
by Beleave is hereby authorized, ratified and approved, with such minor amendments as the
parties thereto may deem necessary, with the approval of the Monitor. Beleave is hereby

authorized and directed to perform its obligations under the APA and to take such additional



steps and execute such additional documents as may be necessary or desirable for the
completion of the Transaction and for the conveyance of the Subsidiary Shares and the

Transferred Assets to the Purchaser.

4. THIS COURT ORDERS AND DECLARES that this Order shall constitute the only
authorization required by the Applicants to proceed with the Transaction and that no

shareholder or other approval shall be required in connection therewith.

5. THIS COURT ORDERS AND DECLARES that upon the delivery of the Monitor's
certificate (the “Monitor’s Certificate”) to the Purchaser (the “Effective Time”), substantially in
the form attached as Schedule “A” hereto, the following shall occur and shall be deemed to
have occurred at the Effective Time in the following sequence:

(@) all of the right, title and interest in and to the Excluded Assets of BKC shall vest
absolutely and exclusively in ResidualCo, and all Claims and Encumbrances
(both defined below) shall continue to attach to the Excluded Assets and to the
Proceeds (defined below) in accordance with paragraph 8 of this Order, in either
case with the same nature and priority as they had immediately prior to the
transfer;

(b) all of Beleave’'s right, title and interest in and to the Transferred Assets shall vest
absolutely and exclusively in the Purchaser free and clear of and from any and all
Claims and Encumbrances;

(9] all Excluded Contracts and Excluded Liabilities (which for certainty includes all
debts, liabilities, obligations, indebtedness, contracts, leases, agreements, and
undertakings of any kind or nature whatsoever (whether direct or indirect, known
or unknown, absolute or contingent, accrued or unaccrued, liquidated or
unliquidated, matured or unmatured or due or not yet due, in law or equity and

whether based in statute or otherwise) of BKC) shall be transferred to, assumed



(d)

(e)

by and vest absolutely and exclusively in ResidualCo such that the Excluded
Contracts and Excluded Liabilities shall become obligations of ResidualCo and
shall no longer be obligations of BKC;

all options, conversion privileges, equity-based awards, warrants, securities,
debentures, loans, notes or other rights, agreements or commitments of any
character whatsoever that are held by any Person (as defined below) and are
convertible or exchangeable for any securities of BKC or 933 (the “Share
Companies”) or which require the issuance, sale or transfer by the Share
Companies of any shares or other securities of the Share Companies and/or the
share capital of the Share Companies, or otherwise relating thereto, shall be
deemed terminated and cancelled; and

all of the right, title and interest in and to the Subsidiary Shares shall vest
absolutely in the Purchaser, free and clear of and from any and all security
interests (whether contractual, statutory, or otherwise), hypotecs, mortgages,
trusts or deemed trusts (whether contractual, statutory, or otherwise), liens,
executions, levies, charges, or other financial or monetary claims, whether or not
they have attached or been perfected, registered or filed and whether secured,
unsecured or otherwise (collectively, the “Claims”) including, without limiting the
generality of the foregoing: (i) any encumbrances or charges created by the Initial
Order or any other orders in these CCAA proceedings; (ii) all charges, security
interests or claims evidenced by registrations pursuant to the Personal Property
Security Act (Ontario) or any other personal property registry systems; and (iii)
those Claims listed on Schedule “B” hereto (all of which are collectively referred
to as the “Encumbrances”) and, for greater certainty, this Court orders that all of
the Encumbrances affecting or relating to the Subsidiary Shares are hereby

expunged and discharged as against the Subsidiary Shares; and



) the Share Companies shall be deemed to cease being Applicants in these CCAA
proceedings, and the Share Companies shall be deemed to be released from the
purview of the Initial Order and all other orders of this Court granted in respect of
these CCAA proceedings, save and except for this Order, the provisions of which

(as they relate to the Share Companies) shall continue to apply in all respects.

6. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor’s Certificate, forthwith after delivery thereof in connection with the Transaction.

7. THIS COURT ORDERS that the Monitor may rely on written notice from the Beleave
Group and the Purchaser regarding the fulfilment of conditions to closing under the APA and

shall have no liability with respect to delivery of the Monitor’'s Certificate.

8. THIS COURT ORDERS that for the purposes of determining the nature and priority of

Claims:

@) the net proceeds from the sale of the Transferred Assets and the 933 Shares, as
allocated by Beleave and the Purchaser in consultation with the Monitor (the “Asset
Proceeds”), shall stand in the place and stead of the Transferred Assets and 933
Shares and that from and after the delivery of the Monitor’s Certificate all Claims and
Encumbrances relating to the Transferred Assets and 933 Shares shall attach to the
Asset Proceeds with the same priority as they had with respect to the Transferred
Assets and 933 Shares, respectively, immediately prior to the sale, as if the
Transferred Assets and 933 Shares had not been sold and remain in the possession
or control of the Person having that possession or control immediately prior to the

sale; and

(b) the net proceeds from the sale of the BKC Shares, as allocated by Beleave and the

Purchaser in consultation with the Monitor (the “BKC Proceeds” together with the



Asset Proceeds, the “Proceeds”) shall stand in the place and stead of the assets
conveyed by BKC through the sale of the BKC Shares and that from and after the
delivery of the Monitor’'s Certificate all Claims and Encumbrances against BKC shall
attach to the BKC Proceeds with the same priority as they had with respect to BKC
immediately prior to the sale, as if the BKC assets conveyed by BKC through the
sale of the BKC Shares had not been sold and remain in the possession or control of

the Person having that possession or control immediately prior to the sale.

9. THIS COURT ORDERS that pursuant to section 7(3)(c) of the Personal Information
Protection and Electronic Documents Act, S.C. 2000, c. 5, the Applicants or the Monitor, as the
case may be, is authorized, permitted and directed to, at the Effective Time, disclose to the
Purchaser all human resources and payroll information in the Share Companies’ records
pertaining to past and current employees of the Share Companies. The Purchaser shall
maintain and protect the privacy of such information in accordance with applicable law and shall
be entitled to use the personal information provided to it in a manner that is in all material

respects identical to the prior use of such information by the Share Companies.

10. THIS COURT ORDERS AND DECLARES that, at the Effective Time and without
limiting the provisions of paragraph 5 hereof, the Purchaser and BKC shall be deemed released
from any and all claims, liabilities (direct, indirect, absolute or contingent) or obligations with
respect to any taxes (including penalties and interest thereon) of, or that relate to, the Applicants
(provided as it relates to BKC, such release shall not apply to taxes in respect of the business
and operations conducted by BKC after the Effective Time), including, without limiting the
generality of the foregoing, all taxes that could be assessed against the Purchaser or BKC
(including any predecessor corporations) pursuant to section 160 of the Income Tax Act, R.S.C.

1985, c. 1 (5" Supp.), or any provincial equivalent, in connection with the Applicants.



11. THIS COURT ORDERS that except to the extent expressly contemplated by the APA, all
contracts to which the Share Companies and Beleave are parties upon delivery of the Monitor’s
Certificate will be and remain in full force and effect upon and following delivery of the Monitor's
Certificate and no individual, firm, corporation, governmental body or agency, or any other entity
(all of the foregoing, collectively being “Persons” and each being a “Person”) who is a party to
any such arrangement may accelerate, terminate, rescind, refuse to perform or otherwise
repudiate its obligations thereunder or enforce or exercise any right (including any right of set-
off, dilution or other remedy) or make any demand under or in respect of any such arrangement
and no automatic termination will have any validity or effect, by reason of:
€) any event that occurred on or prior to the delivery of the Monitor’s Certificate and
is not continuing that would have entitled such Person to enforce those rights or
remedies (including defaults or events of default arising as a result of the
insolvency of any Applicant);
(b) the insolvency of any Applicant or the fact that the Applicants sought or obtained
relief under the CCAA;
(© any compromises, releases, discharges, cancellations, transactions,
arrangements, reorganizations or other steps taken or effected pursuant to the
APA, the Transaction or the provisions of this Order, or any other Order of the
Court in these proceedings; or
(d) any transfer or assignment, or any change of control of the Share Companies or
Beleave arising from the implementation of the APA, the Transaction or the
provisions of this Order.
12. THIS COURT ORDERS that from and after the Effective Time, all Persons shall be
deemed to have waived any and all defaults of any Applicant then existing or previously
committed by any Applicant, or caused by any Applicant, directly or indirectly, or non-

compliance with any covenant, warranty, representation, undertaking, positive or negative



pledge, term, provision, condition or obligation, expressed or implied, in any Contract existing
between such Person and BKC arising directly or indirectly from the filing of the Applicants
under the CCAA and the implementation of the Transaction, including without limitation any of
the matters or events listed in paragraph 11 hereof and any and all notices of default and
demands for payment or any step or proceeding taken or commenced in connection therewith
under a contract shall be deemed to have been rescinded and of no further force or effect,
provided that nothing herein shall be deemed to excuse BKC from performing its obligations

under the APA or be a waiver of defaults by BKC under the APA and the related documents.

13. THIS COURT ORDERS that from and after the Effective Time, any and all Persons shall
be and are hereby forever barred, estopped, stayed and enjoined from commencing, taking,
applying for or issuing or continuing any and all steps or proceedings, whether directly,
derivatively or otherwise, and including without limitation, administrative hearings and orders,
declarations and assessments, commenced, taken or proceeded with or that may be
commenced, taken or proceeded with against BKC relating in any way to or in respect of any
Excluded Assets, Excluded Liabilities or Excluded Contracts and any other claims, obligations

and other matters that are waived, released, expunged or discharged pursuant to this Order.

14, THIS COURT ORDERS that from and after the Effective Time:

(@) the nature of the Assumed Liabilities retained by 933, including, without limitation,
their amount and their secured or unsecured status, shall not be affected or altered
as a result of the Transaction or this Order;

(b) the nature of the Excluded Liabilities, including, without limitation, their amount and
their secured or unsecured status, shall not be affected or altered as a result of their
transfer to ResidualCo;

(© any Person that prior to the Effective Time had a valid right or claim against BKC

under or in respect of any Excluded Contract or Excluded Liability (each an



(d)

15.
(@)
(b)

“Excluded Liability Claim”) shall no longer have such right or claim against BKC but
will have an equivalent Excluded Liability Claim against ResidualCo in respect of the
Excluded Contract or Excluded Liability from and after the Effective Time in its place
and stead, and nothing in this Order limits, lessens or extinguishes the Excluded
Liability Claim of any Person as against ResidualCo; and

the Excluded Liability Claim of any Person against ResidualCo following the Effective
Time shall have the same rights, priority and entitlement as such Excluded Liability

Claim had against BKC prior to the Effective Time.

THIS COURT ORDERS AND DECLARES that, as of the Effective Time:

ResidualCo shall be a company to which the CCAA applies; and

ResidualCo shall be added as an Applicant in these CCAA proceedings and all
references in any Order of this Court in respect of these CCAA proceedings to (i) an
“Applicant” or the “Applicants” shall refer to and include ResidualCo, and (ii)
“Property” shall include the current and future assets, licenses, undertakings and
properties of every nature and kind whatsoever, and wherever situate including all
proceeds thereof, of ResidualCo (the “ResidualCo Property”), and, for greater
certainty, each of the Charges (as defined in the Amended and Restated Initial

Order, dated June 15, 2020), shall constitute a charge on the ResidualCo Property.

RELEASES

16.

THIS COURT ORDERS that effective upon the filing of the Monitor's Certificate, (i) the

current directors, officers, employees, legal counsel and advisors of the Applicants (including,

for certainty, the Share Companies) and (ii) the Monitor and its legal counsel (collectively, the

“Released Parties”) shall be deemed to be forever irrevocably released and discharged from

any and all present and future claims (including without limitation, claims for contribution or

indemnity), liabilities, indebtedness, demands, actions, causes of action, counterclaims, suits,

damages, judgments, executions, recoupments, debts, sums of money, expenses, accounts,
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liens, taxes, recoveries, and obligations of any nature or kind whatsoever (whether direct or
indirect, known or unknown, absolute or contingent, accrued or unaccrued, liquidated or
unliquidated, matured or unmatured or due or not yet due, in law or equity and whether based in
statute or otherwise) based in whole or in part on any act or omission, transaction, dealing or
other occurrence existing or taking place prior to the filing of the Monitor's Certificate (a)
undertaken or completed pursuant to the terms of this Order, (b) arising in connection with or
relating to the APA or the completion of the Transaction, (c) arising in connection with or relating
to the within CCAA proceedings, or (d) related to the management, operations or administration
of the Applicants (collectively, the “Released Claims”), which Released Claims are hereby fully,
finally, irrevocably and forever waived, discharged, released, cancelled and barred as against
the Released Parties, provided that nothing in this paragraph shall waive, discharge, release,
cancel or bar any claim that is not permitted to be released pursuant to section 5.1(2) of the
CCAA.

17. THIS COURT ORDERS that the relief sought by the Applicants against 1178647 B.C.
Ltd. (“117") in paragraph 1(e) of the Applicants’ notice of motion dated August 13, 2020 filed in
the within CCAA proceedings (the “Notice of Motion”), and the grounds for such relief
described in paragraphs 29-35 thereof, be and are hereby withdrawn by the Applicants on a
with prejudice and without costs basis, and that 117 (including its current directors, officers,
employees, legal counsel and advisors) (collectively, the “117 Parties”), on the one hand, and
the Applicants and the Released Parties, on the other hand, shall be deemed to forever and
irrevocably release and discharge each other from any and all present and future claims
(including without limitation, claims for contribution or indemnity), liabilities, indebtedness,
demands, actions, causes of action, counterclaims, suits, damages, judgments, executions,
recoupments, debts, sums of money, expenses, accounts, liens, taxes, recoveries, and
obligations of any nature or kind whatsoever (whether direct or indirect, known or unknown,

absolute or contingent, accrued or unaccrued, liquidated or unliquidated, matured or unmatured
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or due or not yet due, in law or equity and whether based in statute or otherwise) based in
whole or in part on any act or omission, transaction, dealing or other occurrence existing or
taking place prior to the date of this Order (collectively, the “Second Released Claims”), which
Second Released Claims are hereby fully, finally, irrevocably and forever waived, discharged,
released, cancelled and barred as against the 117 Parties, the Applicants and the Released
Parties, respectively, provided that nothing in this paragraph shall waive, discharge, release,
cancel or bar any claim that is not permitted to be released pursuant to section 5.1(2) of the
CCAA.

18. THIS COURT ORDERS that, notwithstanding:

@) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act, R.S.C 195, c. B-3, as amended (the “BIA"), in
respect of the Applicants and any bankruptcy order issued pursuant to any such
applications; and

(©) any assignment in bankruptcy made in respect of the Applicants;

the APA, the implementation of the Transaction (including without limitation the transfer and
vesting of the Excluded Assets, Excluded Contracts and Excluded Liabilities in and to
ResidualCo, the transfer and vesting of the Transferred Assets and the Subsidiary Shares in
and to the Purchaser) the Payments and any payments by or to the Purchaser, the Applicants
or the Monitor authorized herein shall be binding on any trustee in bankruptcy that may be
appointed in respect of the Applicants and/or ResidualCo and shall not be void or voidable by
creditors of the Applicants or ResidualCo, as applicable, nor shall they constitute nor be
deemed to be a fraudulent preference, assignment, fraudulent conveyance, transfer at
undervalue, or other reviewable transaction under the CCAA, the BIA or any other applicable
federal or provincial legislation, nor shall they constitute oppressive or unfairly prejudicial

conduct pursuant to any applicable federal or provincial legislation.
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GENERAL

19. THIS COURT ORDERS that, following the Effective Time, the Purchaser shall be
authorized to take all steps as may be necessary to effect the discharge of the Claims and

Encumbrances as against the Subsidiary Shares and the Transferred Assets.

20. THIS COURT ORDERS that, following the Effective Time, the title of these proceedings
is hereby changed to:

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF THE COMPROMISE OR
ARRANGEMENT OF BELEAVE INC., SEVEN OAKS INC,,
2775965 ONTARIO INC., BELEAVE KANNABIS ABBOTSFORD
INC. AND BELEAVE KANNABIS CHILLIWACK INC.
21. THIS COURT ORDERS that Grant Thornton Limited is authorized, but not required, to

act as trustee in bankruptcy of Beleave Inc., Seven Oaks Inc., 2775965 Ontario Inc., Beleave

Kannabis Abbotsford Inc. and Beleave Kannabis Chilliwack Inc.

STAY PERIOD

22. THIS COURT ORDERS that the Stay Period referred to in the Amended and Restated

Initial Order, dated June 15, 2020, be and is hereby extended to November 30, 2020.

OTHER

23. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Applicants, the Monitor and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies
are hereby respectfully requested to make such orders and to provide such assistance to the
Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to

give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,
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or to assist the Applicants and the Monitor and their respective agents in carrying out the terms
of this Order.

24, THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and is
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the

terms of this Order.
A
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